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SUPREME COURT 


STATE OF LOUISIANA. 





1. | EASTERN DISTRICT: 


BATON ROUGE....AUGUST, 1832. 





FLETCHER ET AL. vs. CAVALIER ET AL. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE SECOND 


PRESIDING. 


Under the laws of Spain, natural fathers who have no legitimate issue, may Eastern Dis. 


Pi dispose of all or any part of their estate in favor of their natural children. — 
4 ‘ FLETCHER 
i | The sale of minor's property by private contract, is absolutely void. a 
CAVALIER 
ET AL. 
} 


An alteration in a baptismal registry, by erasing the word “natural,” and writing 

over it the word “legitimate,” has no effect in preventing the registry from 
s | being used to establish the period of birth, although the alteration be not 
| accounted for. It would be otherwise if the document were offered to 
establish the legitimacy of the parties. 


An objection to a will which refers to a mere relative nullity can alone be 
taken advantage of by the legal heirs. 
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Eastern Dis. Where the object is to establish that certain property made of the estate, — a 
August, 1832. : y part 9 


FLETCHER be produced. 
ET AL. 


aa Where oyer of a document is. prayed, the party may decline to answer until . 


was filed. 


Ancient titled até proper évidénce wheh not dpposed to a grant from the _ 
United States. 4 


A private act has no effect against third parties, excépt from the date of its 4 
registry A \ 


The possessor, in good faith, is entitled to the value of his improvements 


The facts are stated in the opinion of the court, delivered 7 


by Marti, J. 


The plaintiffs state themselves to be the only legitimate 4 
children of James Fletcher, deceased, and, as such, his legal 


and forced heirs for four-fifths of his estate,and histestamentary © 4 


heirs of three-fourths thereof; but declare that out of respect 
for his memory and regard for their mother, the undisputed © 
heir for the other fourth, they have reduced their pretensions * 
to their claims in the latter capacity, and demand fromthe ~ 


defendants the restitution (with the fruits and profits) of three- 
fourths of two tracts of land, which they describe in the 
petition, now in the possession of the latter. 

The defendants severed in their answer; but all pleaded 
the general issue and prescription. 


The executors of Cavelier, senior; claimed title under — 3 


Clarke; the vendee of the petitioners’ mother, averred Clarke’s, 
their testator’s and their own good faith, claimed the value 
of their improvements, and called the heirs of their vendor 
in warranty. : 

Cavelier, junior, and Davenport, claimed title under Bois- 
fontaine, the vendee of Clarke, the vendee of the plaintiffs’ 


an extract from the inventory is proper evidence, and the whole need not 


it is produced, or he may amend his answer if the oyer was prayed after it 9 
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mother, and averring Clarke’s, Boisfontaine’s, and their own = —_ 
good faith, claimed their improvements, and cited Boisfon- —————— 
taine in warranty. Be crmyscd 
Nelson’s heirs denied their possession of any land of the v8. 
plaintiffs, but averred their ancestor's title under a certificate “t,,. 
of the land commissioners of the United States; they averred 
his and their good faith, and ignorance of the plaintiffs’ claim. 
Boisfontaine made title under a notarial act of sale from 
Clarke, and pleaded prescription. 
The curator of the heirs of Mary Clarke, the heir of D. 
Clarke, made title in the latter by a notarial act of sale from 
the plaintiffs’ mother and tutrix.. He denied the plaintiffs’ 
right to sue ; averred a sale from the plaintiffs’ father to 
Canez, to whom Clarke was compelled to pay a large sum 
of money to induce him to relinquish his title. 
There was a verdict and judgement for the defendants, and 
the plaintiffs appealed. 
The appellees, in the inferior court, took great pains to 
contest the legitimacy of the appellants; but the restriction 
of their pretensions to a claim under the will, has rendered 
the examination of this circumstance perfectly useless, as the 
appellee’s counsel has admitted that the will is clothed with 
all the formalities required by the laws of the country at the 
period at which it was made, and that it was duly opened 
and proved before the competent tribunal. Admitting the 
marriage of the appellants’ parents was absolutely void, still Under the 
they had capacity to take under the will, as their father had pre yee! 
no other issue, and the Recapilacion of Castille, 5, 8, 8, allows +r larg rd 
natural fathers who have no legitimate issue, to dispose freely sue, ae dis- 


of all or any part of their estates, in favor of their natural fay any part ~ 


children. . Site afm 
As all the appellees (except Nelson’s heirs) claim mediately natok chil- 


under the appellants’ father, through a sale from his widow 





and their mother, it is unnecessary, as far as the former are ‘The sale of . ~ 


concerned, to inquire into the validity of his title. That of omer ors 
these appellees rests on the sale of this woman to Clarke, v vate contract 
which has appeared to us absolutely void, as far as it void. : 
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seen, US their tutrix, on a private contract or bargain, although ordered 


er by a decree of the Superior Court of the territory, who, 


CAVELIER 


erat. had done it formally and. expressly, dispense with its being 
made with all the formalities required by law for such sales, 
Partida,6, 16,18. Id. 5, 5,4. Febrero, 3, 3,§ 1. n. 68, a. 80. 
Frangoise vs. Delaronde, 8 Martin, 625. Chefneau’s heirs vs, 
Saddler, 10 Martin, 726. . Leonard’s tutor vs. Mandeville, 9 
Martin, 489. Joyoso vs. Gauia, 1 Martin, N. S. 336. 

These appellees cannot avail themselves of the plea of 
prescription, since the eldest of the appellants was born in 
March, 1797, and did not come of age till 1818: and they 
are residents of Vera Cruz. A suit for the land was brought 
in 1824, discontinued, and the present brought in June, 1827. 

The appellees, it is true, took several bills of exceptions to 
the evidence introduced by the appellants to establish the 
period of their respective births, 7. e. copies of the baptismal 
registry. The objection was, that it was evident from these 
copies, that the registry had been mutilated or altered. 

The appellants had been baptized as natural children; the 
word “natural” appears to have been erased, and the word 
“legitimate” written over it, and a note in the margin states 

An ge er this alteration to have been made in pursuance of a decree of 
registry Dy er the vicar general. The decree was not produced, and the 
sing the word authority of the vicar general to make it was denied. 


“natural” an 
writing over : We think the objection was properly overruled by the 


the word “le- 


gitimate,” has district judge. The registry was not mutilated, but altered, 
no ofect it in a part which would have been important, had the docu- 


i 
Fin anal ‘sed to ment been offered to establish the legitimacy of the parties. 
establish the Had this been the case, it might have been proper to inquire 


dofb 
Peon ‘he into the manner in which the alteration was made, and the 


alteration | be authority of the officer who ordered it; but the alteration has 


not account - 
- jeg Ramee no effect in preventing the registry from being used to establish 
met eng the period of the births of the appellants. 
oe. 
To establish the There was another bill of exceptions to the introduction 


logit ace of of evidence to establish the marriage of the appellants’ parents, 





vs. though authorized to order such a sale, could not, even ifit ~ 


Easter. Dis. regards the appellants; it being the sale of their property, by q ; 
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and the titles of their father’s vendors. These bills we have nile 
not deemed necessary to examine. The first are of no —_____ 
moment, as we do not inquire into the legitimacy, and the **=TCH#® 


latter are of no weight in this part of the case. It is, there- 
fore, clear, the appellants must recover from these appellees, 
since the title of the former was never legally divested, nor 
did the latter acquire any by prescription. 

This leads us to the inquiry into the title of Nelson’s heirs. 

From an examination of the plot of surveys they have pro- 
duced and Fletcher’s deed, it appears.that the land they 
claim is covered by Fletcher’s title. Their ancestor entered 
on it in 1809, and afterwards purchased a claim from Mons, 
on which he or his heirs afterwards obtained the certificate of 
the land commissioners of the United States. 

As these appellees do not claim mediately or immediately 
under the appellants’ father, who acquired in 1800, and the 
possession of Nelson in 1809, interrupted the prescription, 
the appellants havé produced a notarial act of transaction duly 
homologated, by which Magdalin Cartier acquired the pre- 
mises ‘in 1797, her will, and the sale of her executor and heirs; 

These appellees took a bill of exceptions to the opinion of 
the District Court, who overruled their objections to the 
introduction of the will in evidence. These objections were 
that, 

1. It was not shown that the notary did complete the will, 
without turning to other acts, nor is it stated that it was 
written in the words dictated by the testatrix. 

2. She did not sign. 

3. It does not appear that it was proven, nor that letters 
testamentary issued. = 

We do not think the District‘Court erred in overruling these 
objections. 

If the first objection has any weight, it refers to a mere 
relative nullity, of which the legal heirs could alone take 
advantage. 

- The testatrix declared she knew not how to sign, and the 
will. expressly states that the witnesses subscribed it at her 
request. 


ET AL. 
08. 
CAVELIER 
ET AL. 
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na By The-will is an-authentie one, and required no proof. We qT 
are ignorant of any law prior to the code of 1808, requiring 
es letters testamentary to issue. 


es. . The appellees took a bill of exceptions to the introduction a 
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CAVELIER 


2 at. Of an extract of part of the inventory of Magdalin Cartier, on 
pation the grounds that, 


vil wh 
wen to = 1. The whole was not produced, 


mere relative 


nullity can ae 2 Lhat the document was irrelevant and nothing con- 4 


a al taken nected it with the title pleaded. 
by the legal 3, That it was not produced on the demand of oyer. 


gr SE We think thecourt did not err. The object was to establish 


object j is toe that certain property made part of the estate, and nothing 
certain |g required the whole inventory to be produced. for this purpose. 


y are A ong If the document be irrelevant, some time may have been 


anextractfrom Jost in reading it.to the jury. But this.is not an evil that 
the inventory 
is proper evi- We Can remedy, 


ney —— If the document was not produced . on the prayer for oyer, 


_ be pro-the party might have declined to answer till it was, or 
ced. . f 

Where oyer amended his answer if the oyer was prayed after it was filed. 
3 a oe The appellees further objected to the introduction in evi- 
party. teed de- dence of the deed of sale of Cartier’s executor and heirs, on 


cline | 0 it 1, the ground that it was not recorded in the land office west of 


swer until it is 


santa er Pearl River and east of the island of New-Orleans. 


his answer if We think the court did not err in admitting thisdeed. Had 4 , 


the oyer was 


prayed after it these appellees obtained a grant from the United States, they 
wasfiled. might, perhaps, have had their objection examined. 1 Mar. 
Digest, 330. But the commissioner’s certificate is not of 

equal dignity with a grant, though it may entitle the holder 

Ancient titles to one. The objection is based on an act of Congress which 
a ae only prohibits the offering in evidence ancient titles where 


at fon they are opposed to a grant ffom the United States; and the 

the United party claiming the benefit of this provision, should bring 
— himself strictly within it. 

The objection to documents from the land office, as copies 

of copies, relate to evidence to support the title of those from 

whom Magdalin Cartier acquired. As we have not examined 


their titles, we do not notice the bill of exceptions thereon. 


BE | 


er 
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Nelson tureliaed in 1809, (December) @ claim of Mars, varet tea 
who had had the land surveyed in the month of June, pre- === 
ceding; but Mars’s sale being a sous'sing privé, must have for = 
his legal date, as to third parties, that of its registry (June, .,,vismn 
1811). In November, 1819, the commissioners’ certificate **4™ 
was obtained thereon. ti 

‘This, title cannot prevail against the appellants, which gainst third 
dates from" 1793; neither can prescription avail these ap- Fm th ate 


1} @ pellees. ‘i ot comerery, 

Of the pleas of the parties called in ty, but that of 

the curator of Clarke’s heirs, “alleging a ‘Conveyance from 

the appellants’ father to Canez; this is admitted, but the 

appellants have met it by producing Canez’s ebery oat by 

an authentic act. ste a, 
All the appellees and Cavalier, senior, wiidoaliadse and The shania 

Nelson, appear to havetholden in good faith, and are entitled faith ules 

to the value of their improvements. 4 4 og 

ments. 


It is, therefore, ordered, adjudged, and- decreed, that the — 

_» judgement of the District Court be annulled, avoided, and 
reversed, and that the appellants recover from the appellees 
three undivided fourths of the land in the latter’s respective 
., { possessions; and that the case be remanded, with directions 
to ‘the District Court to ascertain whether any part of the 
consideration received by the appellants’ mother went to the 
payment of any debt of their father, which they were bound 
to pay, and whether any payment was made by Clarke to 
Canez, which the appellants are legally bound to reimburse, 
in whole or in part, ascertain the value of their respective 
improvements and their claim against the parties called in 
warranty, and give judgement accordingly; and it is ordered, 
that no execution shall issue for the appellants till they shall 
have paid the value of the improvements, respectively. - The 

costs in both courts to be paid by the nd sean 


30 
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| Eastern Dis. Porter, J., on a rehearing: 1 





August, 1832. 4 a 
b 
i wueronen The purchaser of minors’ property, by private coharaet: will be considered 8 a : 
i ey possessor in bad faith. eS . 
| CAVALIER | 
ET AL. rj u 
Reference to a title’deposited in the office of another notary, is not equal in 3 
law to a communication of that title to the vendee; nor isthe means afforded ~ ¥: I 
1 by the reference equivalent to —, knowledge, whieh will alone destroy 4 Ps h 
good faith. bs 
i a : 2 ct r i 
i Good faith is always presumed until the contrary be shown, and that pre- tl 


sumption is not déttroyed by proving that the vendee had the means of 1 fe 
obtaining knowledge of the defect in his title. _ 


% i il 
Reference to the title deeds in another notarial office, repels the presumption ; | h 
that, as accessories to the thing sold, they were delivered to the parties, q i te 
- - | a 
The widow and heirs of N eleonj who claim under a p 
purchase from one Mars in the year 1809, and a subsequent @ 
confirmation of their title by the government of the United @ b 
States, obtained a rehearing in order that we might more sg, 
fully examine whether the title of the plaintifls covered the “J. a 
premises possessed by these defendants. The plaintiffs have 4 ef 
also been heard on a demand made by them for a revisior se 
of that part of our former judgement, which considered the “cl 
defendants as possessors in good faith. me 
The petition for a rehearing on the part of the heirsof @ N 
Nelson, as well as the argument at bar seemed to concede, A 


what indeed without such admission must.have been so ve 
decided, that the original title to Beau Regard under which tl 
the plaintiffs claim, embraces the locus in quo. Butit was % L 
contended, that the title to the whole tract conceded to the. © C 
grantee by the Spanish eon is not vested in the 


g plaintiffs. : ‘ Ba di 
The original title to Beau Regard i is for twenty arpénts J o 

front, bounded on one side by the Bayou Manchacyandon © % & 

the other by lands of Juan Fitzpatrick. 7 al 

A few months after the date of this grant, thé grantee § > 


applied for, and obtained®a concession for an additional forty 
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arpents in depth, lyingsbehind that first éonceded. The a 
boundaries given in this title are, lands of Bouligny on one ————— 


side, and on the other, those of Fitzpatrick. | 

At the death of Beau Regard the property was inventoried 
under this description, “Seventeen arpents in front more or 
less with the ordinary depth, on which a fort belonging to 
higumajesty is erected.” 

Subsequently a transaction took plnsn between a certain 
. Madame Cartier, and the widow of the deceased, by which 
_ the property ifiventoried as his estate, was transferred to the 
former. * 

Cartier made a last will and testament, by which she 
instituted her sons Elias and Jean Babtiste Beau Regard, 
her exeéutors, and at the same time bequeathed to them, and 
to the children of another son deceased, and to the children of 
a daughter also deceased, all the property of which she died 
possessed. 

The sale to. the ancestor of the plaintiffs, appears to sive 
been made by the executors of Cartier, by the widow of her 
deceased son, and by the surviving husband of her daughter» 

also deceased. The two last mentioned most probably acted 
for their: minor.children, though the act speaks of them.as 
selling in their own right. The property is described as 
containing “eight arpents of land in front by the depth of 
eighty or more, bounded on one side by the old town. of 
Manchac, and’ on the other by lands of*Madame Hysen.” 
At the close of the instrument and before signing, the 
vendors declare, that it comprehends all the lands behind 
those mentioned in virtue of the purchase made of them by 
Louis Toutant Beau Regard, through his mother Madeline 
Cartier, from Captain Marlin Sulcedo, deceased. 

In.a sale made by Fletcher to one Canez, the property i is 
described as containiaiPeight arpents in front by the depth 
ofeighty. Canez failing to pay the purchase money, retrans- 
ferred the land to the plaintiffs, as heirs of Fletcher deceased, 
and thejgame description i is given of it, eight arpents in. front 
by the @aptif’of @ gighty. 
~~ ee & 


FLETCHER 
ET AL, 
8. 
CAVELIER 
ET AL; 
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Eastern Dts. 
August, 1832. 
———————SSS 
FLETCHER 
ET AL. 
vs. 
CAV=ELIER 
ET AL. 


» twenty-eight, arpents in front, with eighty, more or less, ih — 





2 
CASES IN THE SUPREME'COURT 

But in the sale from the widow of Fletcher to Clarke, a 

designation of the quantity sold is found totally at variance J 


with that given in the conveyances under which her husband 4 
had acquired it. The land is stated to have not eight, “e 








depth; and to be bounded on one side by the town of . 
Mauchac, and on the other by the lands of Ms. Fauchomiy 
The plaintiffs must show title to the premises. The — j 
éoncession for twenty arpents called for the Bayou Manchacas , J 
the lower boundary. The sale froth the representatives of 9 
Cartier to the ancestors of the petitioners, @onveys eight § 
arpents in front, bounded below by the town of Manchac. ~ 
This town of Manchac is proved in evidence to have extended J 
four arpents above the fort, and the fort is show#ijto have “9 
had afi extent from four to six superficial arpents.” ‘In what- % 
ever way then the act is considered, the terms used in it did ~ 
not-convey to Fletcher, the land possessed by the heirs of 4 
Nelson. If we take the*designation of quantity, we find he “| 
only purchased eight arpents in front, instead of twenty, 4 
which his heirs now claim. And if*we admit that the boun- _ 
daries given, control the enumeration of quantity, as they ~ 
ought to do, still these boundaries do not give a front of | 
twenty, but of fourteen arpents. Wecan discover nothing — 
in the conveyances, which would authorize us to give the | 
plaintiffs land beyond these boundaries. It is possible the — 
heirs of Cartier intended to sell all the land to Fletcher, — 
indeed it is probable they did, but assuredly they have not 
done so. ‘Phe act itself contains no such declaration. It @ 
states the sale of eight arpents in front with the depthof 
eighty, which they inherited from#their ancester, terms 7 ~ 
which would be satisfied by a sale of a parte aswell asofthe —} « 
whole of the tract. , 
We, therefore, think the plaints entitled tairecoverl ; # 
against the heirs of Nelson, whose title does not extend beyond . 
the old town of Manchac, by which the plaintiffs are bounded. #4] & 
The next question relates to the good faith. -W¥ | 
o>  % 
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Theat ther of the plaintiffs cold by private act to jel Hasrene 
Clarke. This mode of alienating minors’ property j 
by law; he was, therefore, a possessor in bad ar 


n the sixth March, 1811, Clarke sold to Bois Fontanes . se tie 
% one-half of the land lying at Mauchac, which he had ac. © xr at: 
quired by act passed before Pedro Pedescleatix, on the 93d Phen — 
June, 1806. This sale contains the usual clauses of warranty. property by 

The first of August, 1815, the executors of Clarke soldjWwith Private. com 
| warranty, to Cavalier Pere the other half, and gave, ne i 
” the same reference for Clarke’s title, with that contained in Bad faith 
’ the act to Boisfontanes, which has been just set out. 
The sale from these persons to those now in possession, all 
admit of the same remark. In the deeds of conveyance it is 
stated"the vendors acquired them by purchase from Clar 4 
or his executors, and reference is given to the dat® of 
sale, and to the office 6#the notary where it was passed. 
The titles under whichathe defendants claim are what the _ Reference to 
law denominates just titles, and the possessors must be cop ted in rs 9p 
sidered in good faitfyunless the reference in the deeds of ,, i alga 


sale, to the title undér which the conveyaliite i is made, destroys equal in law to 


that good faith, “Ihe question which the argument at bar tion of that th 
presents, mayybe%considered in two points of view. - First, is nme he 
the ene to a.title deposited in the office of another Syty ~ gay 
notary, equal in law to a communication to the vendee of that — po 
title, or, in other words, does it create such a presumption knowle 

juris et de jure of a knowledge of its contents, as that other —— ponte: 
proof of the fact is superfluous, and evidence cannot be good faith. 


received against it? We think not. Nothingjof that kind 

has been shown, and we know of no«such presumption in our 

‘® law. If this be trug, the second aspect under which the 

» subjectshould be considered is, whether the means of obtaining 

knowledge afforded by the reference, be eqitivalent to actual 

* Imowledge? We'dre not prepared to say so; because that 

. | referente may not be followed up by examination of the title; 
é ®% the knowledge of the defect of title is not in fact acquired, * 

7. and nothing but actual knowledge will destroy the good faith. 

Whenitthe title under which the vendor sells, is shown to the 

~ : 


“4, 


? 
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Biss eats» ted with it, the defects’ of that title: are, of course; 
rumreus® known to him; but unless a reference to the place whe 
vs. _. title can be found, be equivalent, in law, to an actual 

CAVELIER ' 
was obtained.” The well established.rule being, as we under. 
Good faith stand, that good faith is always presumed, until the contrary. 


is always Pre’ is sHOwn. That presumption is not destroyed, in our judge-_ 


the contrary mg@nt, by proving that the vendes had the means of obtaining” 


be shown, and 

that presume knowledge of the defect in his title. This would be saying, 
| gata by that negligence in not making himself acquainted with the 
— o fact, was equivalent to an ignorance of law, when the fact 
po means of was ‘brought home to him. 

oO nin 


cow & of It has béen argued that the title deeds are conauipend as 


+ Pegg in accessories to the thing sold, and must be presumed to be 
Reference to delivered. But this presumption is gepelled in the present 
ine tie cveds case by a reference to the title in,another notarial office, a 
noel is ae reference which would have been vain and useless, if the 

sumption that title itself had been delivered. 
re the’ thing Authorities havelbeen read from the Bnglish ‘*books, which 
pene Aber impute knowledge to a buyer of any incymbrance, created 
the parties. by titles to which he may be referred by the ac f conveyance 
under which he acquires the property. These ‘decisions are 
not binding on us, and the 1 reasons on which théy rest do not 


recommend themselves to our adoption. They establish a 


presumption, we believe, totally opposed to the mode of trans- - 


acting business in this country. In the greater number of 
instances weyunderstand the fact to be, that a buyer who 
purchases with warranty, does not examine all the previous 
titles. He is in general content with that which the vendor 
professes to sell, and with his guarantee. 

The case decided in 2 Martin’s Reports, NV. S. 618, does not 
impugn the principles just laid down. That was an action 
in warranty, founded on an allegation that the veridor had 

” concealed a fact which it was important the vendee should 
know, id est, the existence of a mortgage on the premises. 
The court held that the reference in the act of sale to the 


?- 


in 


mF 


et at. bition of it, we cannot presume in point of fact, the a ; 


>. @ 
soe pax Dis: buyer, or delivered to him, or he declares incthe “act he i i 
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vendee of the title under which the vendor had acquired, in. Eastrrs Berens Du 
which title express mention was made of this mo ig>. erent 
proyed such an llegstiong pod exculpated the vendor ‘from *®ToHER 


the charge: of concealment. This decision was correct, 


because the méans afforded of knowledge “by express re- 


ference, fairly rebutted any suchiimtention. But here we are 
required to say, that the means afforded to obtain knowledge 
not only destroyed a recourse founded on an alleged ‘ton- 
cealment, but is gguivalent to actual knowledge. . Things 
quite different. In the one case, the means expressly given 
of acquiring information, repelled the charge of concealing 
the fact; and whether the vendee followed it up by inquiry 
or not; the vendor could not be said to have aéted in bad 
faith, and here, unless the vendee followed up the reference 
by an examination of the title, he had not the knéwledge, 
and was not in bad faith. 

It is said that the heirsof Clarke have been brought in 
as warrantors; that he was in bad faith, and that the question 
should be examined in relation to him alone. 

The original defendants are the persons upon whom the 
judgement of this court must first bear. If they were not in 
bad faith, they cannot be mulcted for that of their vendor. 
If the sins of the warrantor were to be visited upon those 
who call him into court, the resort against the former would 
often work an injury to those to whom the law presents it as 
a benefit; for, after having paid forhis misdeeds, his insol- 
vency might defeat their indemnity. 


Our former judgement, therefore, remains untouched, 
except so far as it concerns Nelson’s heirs, and’ as to them, it 
is ordered, adjudged, and decreed, that there be judgement 


against the plaintiffs, with costs in’ both courts. 


Cuvillier and Mazereau, for appellants. 
Moreau, ‘Turner, and Morgan, for appeellees. 


ET AL. 
vs. 
CAVELIER 
ET AL. 
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wre 
SMITH vs. NOLAND. 


APPEAL FROM THE COURT OF PROBATES OF EAST FELICIANA. 


% . fe 7 
* ot 


The appellee must be cited to appear before the court of appeal at its next 4 


term, if there be sufficient time. 


This case presents only a question of. practice, and the 2 


facts are fully set forth in the opinion of the court, delivered 
by Maruews, J. 


The counsel for the appellees, (the plaintiff and .inter- 
pleader) moves to have this appeal dismissed on two grounds. 


1. Because it was not made returnable to the next term of _ 


the Supreme Court after the appeal was granted. 2. Because 
the judgement, which is a decree ordering the partition of pro- 
perty, is not final until the partition be made and homolo- 
gated, and consequently not appealable from. 

In support of the first ground, on which the dismissal is 
claimed, reference is made to the order granting the appeal, 
to the appeal bond, and to the term of the Supreme Court 
at which the appeal was made returnable. The order for 
the appeal seems to have been made on the ninth of Jan- 
uary, 1832; the date of the bond is the 13th of February, 
of the same year, and the appeal is made returnable to the 
April term, &c. The citation necessarily conforms with the 
return day. The 583d article of the Code of Practice is impe- 


ted to appear rative, that an appellee must be cited to appear before the 


before 

eourt of ippent 
at its next term 
if there be suf- 
ficient time. 


court of appeal, at its next term, if there be sufficient 
time, &c. 

Now, if we assume either the date of the order granting 
the appeal, or that of the bond, the appellant had time 
sufficient to cause the appellees to be cited to appear at the 
March term of the appellate court. The appeal in the 
present case was, therefore, not taken according to law, 
and must be dismissed. This view of the cause renders it 


a 
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OF ‘THE, STATE OF ‘LOUISIANA. 
necessary to examine the second ground relied on ne aa 
wrellees, 


It is, therefore, ordered, tn oa * ete that. this 
appeal be dismissed, at the cost of appellant, « 


i ; d lig rw. Al 
Turner, for appellant. Andrews, for appellee. 
Lawson, for interpleader. 

= 





CHAVEAUX ET AL. vs. HAGAN ET AL. 
APPEAL FROM THE COURT O¥ THE FIRST DISTRICT. 


A creditor of several debtors in solido, who has received a dividend from the 
estate of one of them, can only claim from the estate of the others the 
amount due, after deducting the payment made. 


The principle laid down in the case of Armor vs. his 
Creditors, 2d Lou. Reports, 376, affirmed in this case. 


Martin, J., delivered the opinion of the court. 


The same individuals haying been appointed syndics of 
the creditors of each of these insolvents, and by deliberations 
of the creditors of each estate respectively, it was directed that 
the purchasers at the sale might pay such a- proportion 
of their respective bids, as the syndics might agree to, in 
notes of the insolvents, or notes endorsed by them respectively, 
giving bonds, with security, to refund, in case the dividends 
that might be declared on such notes should be less than the 
sum thus accepted by the syndics, in discharge of the price 
of property thus purchased. “The defendants were the 
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‘Agus, 1892. sureties of Hall, 2 purchaser, being bound jointly and severally 7 
— with their principal; and the plaintiffs are appellants from 4 | 
euavevox the judgement, which settled the amount of the defendant's q 
a. responsibility. @ . 

. wiad# EF AL. The plaintiffs contended that Hall had paid forhispurchases 
in notes, on which each of the insolvents was bound, either § | 
| 

{ 









as drawer or endorser.. sersseeehhOO10 00 
On which his dividend amounted tosscereereeree 2,799 87 





| 
7 


Leaving a balance of. 12,810 13 § 
Which was to be carried to the debit of Rel- | 

lieux’s account, and to which was added the 

amount of the- notes of Rellieux paid in by Hall, 7.c. 34,640 00 





ait 2k ofa se aes 


47,450 13 


Allowing Hall credit for a dividend declared on 4 
Rellieux’s estate of 66,1 0 per cent. amounting to 31,323 77 
Adding thereto the dividend on Chaveaux’sestate, 2,799 87 


eat MRR, ef 8 a aa 
‘ e . ; s — 


34,123 64 
| Judgement was therefore claimed for... 6,076 36 


ci 





Hall’s purchases amounting to $40,200 00 


The plaintiffs, therefore, complained of the judgement, 
which was for four thousand four hundred and forty dollars and 
forty-two cents. 

The defendants contended that their principal ought to 
have been placed on the tableau of Rellieux’s estate for the 
whole amount of the notes on which the insolvents’ names 
appear, i. e. fifteen thousand six hundred and ten dollars, 
without any deduction of the dividend allowed him’ by 
Chaveaux’s syndics. These pretensions are resisted by the 
plaintiffs, because the matter is res judicata, the tableau 
having been homologated, and on the merits they rely on 
our decision in the case of Armor vs. his Creditors, 2d Lou 
Rep. 376. | j f 


-oepEeTetetstenenyqtremna-wealiianition==-cronteeetas aa 
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OF THE STATE OF LOUISIANA. 
The counsel for the defendants has replied that the plea Basra Dis 
of res judicata, cannot be opposed to them. They cove- 2-—a= 
nanted with the syndics that their principal or they, should “27 
_« pay whatever deficiency would really exist: they were not KEY. 
parties to the’ proceedings of éither ‘of ‘the insolvents Pea 
against his creditors respectively. "The tableaus, therefore, are several debtors 


agperrge 
not binding on them, and if these ‘were not’regularly made has “received 

out, they are’at the risk of the syndics. ° conan a 

2 . ° : the * oe 

It is useless to examine the objection on the ground of of ae — ; 
ves judicata.’ This' case cannot be distinguished from ‘that trom tes estate 
0 e others 


4 of Armor vs. his Creditors, above cited. "The dividend paid the amount 
] __ by ‘the syndies of Chaveaux must’ avail the Ereditors Of ye;.00 ihe 
Relliewx, because it extinguished part of these insolvents’ payment made 


debts. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be annulled, avoided, and 
reversed, and that there be judgement for the plaintiffs for 
the sum of six thousand and seventy-six dollars and thirty- 
six cents, with interest from the judicial demard, with costs 
in both courts. 


Mazureau, for appellants. Pierce, for appellees. 





JOHNSTON vs. HICKEY. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT. 
For the purpose of. deciding on a motion to'dissolve an injunction, the facts 
alleged in the petition on which it Is obtained, are taken as true, but may 
be controverted in an answer on the merits, if such motion does not FS 


Qn the second of April, 1830, the defendant and appellee 
gave notice to the plaintiff that he had obtained an order of 
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Easters Dis. seizure and sale of the lands sold ‘by him to the plaintiff, to 


August, 1832 


a enforce the payment of nine hundred and seventy-two dollars, 
voussrox being the instalment due on the first of March, 1830, on ‘thé 


HICKEY. 


price stipulated for the purchase of the one undivided half of 
two tracts of land sold by defendant to plaintiff.’ On the 
eighth of April, 1830, the plaintiff petitioned for and obtained 
an injunction on the following grounds: 1. That on the fifth 
June, 1827, the defendant sold him the undivided: half of 
two tracts of land for which he was to pay the sum of four 
thousand eight hundred and sixty dollars in five equal annual 
instalments. 2, That the defendant had instituted a suit 
against him upon two of the instalments, and that, in that 
suit the whole contract was put at issue upon certain grounds 
which he believed to be tenable; that, therefore, the subject 
matter of the present contest is pending in another action in 
the same court. 
The petition further alleged that the same grounds of 
defence set up by him, in the case above referred to, he 
. presents and makes to the present applicatiok, and insists that 
they ought to be consolidated and put together; that there was 
a deficiency of more than one-twentieth part of the whole 
quantity of land sold to him, and that he had large claims — 
against the defendant, now in suit, in the case aforesaid. . “ 
The injunction was afterwards dissolved, on motion, and 


the plaintiff appealed. 
Turner and Brunot, for appellant, urged: 


That the petition had sufficient allegations to warrant the 
injunction. . 


Morgan, contra, contended: 


1. That injunction was not the proper remedy, no pro- 
vision of the code warranting it in such a case. 

‘2. No injunction can issue to restrain executory process 
unless for one of the reasons assigned in articles '738-9, C. P. 
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3. The reference to another suit is not a clear and concise Easrzay ia 
| statement of the object of the plaintiff’s demand. C. Practice, —____ 
q ro ney 

: Martuews, J., delivered the opinion of the court. ‘ | 


In this case the plaintiff obtained an.injunction against an 
order of seizure and. sale, which was. about to issue. against 
his property at the instance of the.defendant. The petition 
far the injunction has reference to a suit pending between 
these parties in relation to part of the same contract.on which 
the order of seizure is claimed in the.present. case, and)re- 
ference is made to the answer in that suit, to ascertain some 
of the facts relied on to obtain the injunction in the present. 

-The plaintiff also alleges a deficiency of more than one- 
twentieth in the quantity of land sold to him, by. the;de- : 
fendant; to recover thé payment.of the price of which the ~_ . 
order of seizure was claimed. obit a 

The injunction which was granted, was, afterwards dis- 
solved, on motion; and from the decree of dissolution. the 
plaintiff appealed. , 

For the,,purpose of deciding on a motion to dissolve an For be _ 
injunction, the facts alleged in the petition on which it is po a on & mo- 
obtained, are taken as true, but afterwards, may be contro- pg = 
verted in an answer on the merits, if such motion does not —— ~ 
prevail. _We are of opinion that the facts alleged in the tion on to 
present case, ought to haye been considered by the court is obtained, 


are taken as 


below as sufficient to sustain the injunction until the cause ‘true, but may 
: , be controvert- 

could be heard and determined on its merits. ed in an an- 
' wo’ swer on the 

merits, if yaa 

It is, therefore, ordered, adjudged, and decreed, that the ere ape 


judgement of the District Court be, annulled, avoided, and 
reversed, and the cause sent back to be proceeded in ac- 
cording to law; the appellee to pay costs of the appeal. 
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CASES IN THE SUPREME COURT 


CLARK’S HEIRS vs. CHRIST’S CHURCH. 


APPEAL FROM THE COURT OF THE FIRST DISTRICT, THE JUDGE OF THE CRIM- 
INAL COURT PRESIDING. 


If land be alienated for a perpetual rent, on the failure of payment, by which 
the alienee is to lose all his rights to the premises, and may be expelled on 
the simple order of a judge obtained on the oath of the alienor, and the 
latter on the failure of the former (the premises being vacant and unoccu- 
pied) enter with his knowledge and without his opposition on certéth 
conditions with which the alienor afterwards complies, the title of the 
alienee is thereby divested. A 


“The facts are stated in the opinion of the court, delivered 
by Marty, J. 


The defendants are appellants of a judgement by which the 
plaintiffs have recovered two lots of ground in the possession 
of the former. 

In 1810, the premises, which were then part of the 
commons of the city of New-Orleans, were adjudicated to 
Clark, the husband of one of the plaintiffs and the father of 
the others, on a perpetual and annual ground rent, payable 
quarter yearly. 

By a special clause in the deed, it was agreed, that if Clark 
should fail to pay two consecutive instalments of the rent, he 
should lose all his rights to the premises, and might be expelled 
therefrom on the simple order of a judge obtained on the 
oath of the mayor. 

Clark paid the rent which became due during the first 
year, 7.¢. up to the 28th of August, 1811. In 1813, he 
was sued for the arrearages then due, but died in 1814, 
before judgement, which was obtained against his estate 
in 1815. | 

The sale of his property was not equal to the rent arrear, 
and his estate was insolvent. Duplessis, the under tutor of 
the children, and who was aiding the widow in the affairs of 
the estate, applied in her behalf ta the corporation, offering a 
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retrocession of the lots, if the claim against the estate was ingest tea 


‘released. The'proposal was accepted, and the counsel autho- 
rized the mayor, on receiving the retrocession, to convey the 
premises to the defendants, who were desirous of purchasing 
them. 

A deed was accordingly prepared, in which the widow, in 
her own rights and as tutrix of the children, and Duplessis, 
the under tutor, intervened for the purpose of executing the 
retrocession, and the premises, were conveyed to the defen- 
dants, but this instrument never received its completion by 
the signature of the widow. 

The defendants entered upon and improved the lots, and 
had a peaceable and uninterrupted possession duttng fifteen 
years, to the inception of the present suit. 

It is contended for them that Clark was divested of his 
title, ipso facto, by his failure of two instalments of the rents; 
that thereon the corporation had a right to, and did enter 
on the lots, and the defendants having acquired its rights, 
are entitled to retain the premises. 

On the part of the plaintiffs, it is urged the title was not 
ipso facto divested, but subject to be so by a judgement or at 
least an entry authorized by a judge’s order. 

On this question of law, the parties are at issue, and it 
forms the sole object of our consideration. 

The defendant’s counsel has said that, although the words 
“cede” and “sell,” are used in the deed to Clark, yet the 
contract was merely a lease on a perpetual rent. Partida, 
5, 8, 28. Febrero, addiscionado, 1, 8, § I, p. 4. 

A contract of bail a rente partakes of the nature of the 
contract of sale,and that of the contract of lease; it is 
translative of property, and the rent is, essentially redeem- 
able. Pothier on Bail a Rente, p. 1, 3. 

In the 5th Partida, already cited, it is said that, if the 
creditor of the rent be a religious corporation, and the rent 
be in arrear for two years, or if it be a lay one, and the rent 
be in arrear for three years, a re-entry may take place 
without any authority from the judge. The Recopilacion au 
las leges de Castilla, 15, 5, 1, has a like provision on the 
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Easreas Dis. failure of the payment of the rent; che caya la hendred in 


~ COMISIO> k. 


ccanx’suems Gregorio Lopez, in his Commentary on the 5th Partida, 
cmaun's says the creditor of the rent may enter of his own authority 
cHURCH. and without the order of a judge; but if he be resisted, 
he must apply to the judge. Febrero is, however, of a dif 
ferent opinion. | ) 
When the opinions of commentators cannot be reconciled, 
they must be rejected, and we are to seek the intention 
of the legislator in the words which he has used. In the 
present case, we have, also, the intention of the contracting 
parties. 
Clark, on failing to pay two consecutive instalments, was 
If land be to lose-all his rights under the deed; the corporation, there- 


os cab fore, resumed its former right, 7. e. that of entry. To facil- 


on the failure itate this, Clark submitted, in case he resisted, to be expelled 
of payment by 


which the a- without a regular suit, 7. e. upon the order of the judge to be 


ap orn ou to obtained, without a citation, on ihe simple oath of the mayor, 


pwd ag that the rent had been in arrear for six months. But the 


expelled on Jots were vacant,unimproved and unoccupied. The represen- 
the simple or- ae 

der of a tatives of Clark made no opposition to the entry; on the 
judge obtained contrary, as far as the evidence. goes, assented. thereto, on 


the _alienor, certain conditions, which were complied with. The cor- 
and the latter 


on the failure poration entered and conveyed the premises to the defendants. 
of the former, This right of entry, which had been stipulated for, was 


(the premises 
——s Bescon recognised by law as a consequence of the failure of the 


pied,) enter debtors to pay the rent according to the statutes of Spain, 


with his know- , 





ledgeandwith- in force at the period of the adjudication, and. that of the — 


out his opposi- 
tion on certain 
ony ve : , 
with whicht 

alienor after. It is, therefore, ordered, adjudged and decreed, that the 


ex te die judgement of the District Court be annulled, avoided, and 


of the alienee reversed, and that there be judgement for the defendants, 
is thereby di- ; 


vested. with costs in both courts. 


entry. 


Strawbridge and Christy, for appellants. 
Pierce and Hennen, for appellees. 
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WALLACE ET AL. vs. INSURANCE COMPANY. 
°@ ET AL. 

a APPEAL FROM THE COURT OF THE FIRST DISTRICT. v8. 

S | INSURANCE 

4 COMPANY. - 

i A policy of insurance against fire, where the contract states the company 


have insured eight thousand five hundred dollars on one brick house and 


two wooden ones, is not a valued policy. 





The rules which govern the interpretation of other contracts, regulate those 
of insurance; and it is a cardinal rule of construction to give, if possible, 


every part of the agreement effect. 


The written parts of a policy control those which are printed; but this rule 


is only applicable where they are irreconcilable. 


The words “valued at,” are invariably used where the intention of the parties 
‘is to make ‘the estimate conclusive 


The underwriters have no right to rebuild, unless the right is expressly con- 
ferred. 


The facts are fully stated in the opinion of the court, 
delivered by Porter, J. 


This is an action on a policy of insurance against fire. 
The case presents three questions: 

1.. Whether the policy was a valued one? 

2. Whether if it was open, the verdict and judgement 
{ be supported by evidence? 
q 3. Whether the defendants had not a right to discharge 
themselves fromthe payment of money by rebuilding the 
houses which were burned? 

In arguing the question whether the contract on’ which 
this litigation has arisen, was what is denominated a valued 
policy, counsel have gone into the consideration of the 
legality of such an agreement in a fire insurance. The 
books are very meagre of information: on this subject, and if 
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— “ey =~ it were necessary to decide this case on that ground, we 


should most probably find that authority would not stand in 


“vr at. the way of either conclusion, which reason might suggest, 
. Parke states, “that the insurer from the nature of ‘the 


company. thing is obliged in a great measure to rely on the integrity 
and honesty of the insured, as to the representation’ of 
the value and quantity ofthe property. Therefore, the utmost 
good faith is essentially requisite to render the contract 
effectual.” And Marshall observes, “there is reason to 
believe insurances against fire are often made to a large 


amount upon property of a very small value with a frau- 


dulent view.” These remarks, perhaps, authorize the 
conclusion that in the opinion of these writers, there may be 
a valued policy in an insurance like that now under consid- 
eration. Phillips states in the most unqualified manner, there 
may, and that the rules with respect to valuation are the same 
as those in relation to a ship and cargo. In this assertion 
he is supported by the case of Harris vs. The Eagle Insurance 
Company, cited in argument. Bell in his commentaries, says 
the loss by fire is scarcely ever a total loss, and the valuation 
in the policy is rather the fixing of a maximum beyond 
which the underwriters are not to be liable, than the conclu- 
sive ascertainment of the value. In France, where these 
contracts have of late years become very common, valued 
policies are rejected on reasons of public policy. Parke on 
Ins. 603. Carey’s Marshall, vol. 2,788. Phillips on Ins. 320. 
. 5 Ich. 371. Bell’s Com. vol. 1, 627. Traite de ? Assurances 
contre Pincendie par Boudousquie, nos. 9, 132, 248, and 255. 
_ Apolicyof Be the law, however, on this question as it may, we do not 
— fre think there was in this case a valued policy. The contract 
where the con- .tates the company have insured eight thousand five hundred 


tract states the 


ed’ cht dollars, on one brick house and two wooden ones. The 
in . if . 
thousand five words “valued at” are not inserted, but the former is put 


pundred dol’ down at six thousand seven hundred dollars, the latter at 


Ad 


i a one thousand eight hundred dollars. Then follows this clause, 
en anes _ “and the said company do hereby promise, &c. to make good 
— new P&™ to the said insured, &c. all such loss or damage not exceed 
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‘OF THE STATE OF LOUISIANA. 
ing the sum hereby insured. The said loss or damage to be 


pian 
estimated according to the trae and actual value of the said ———__ . aan 


property at the time the same shall happen.” —" 
The rules which govern the interpretation of other con- vs. 
INSURANCE 


tracts, regulate those of insurance, and it is a cardinal rule coypany. 
of construction to give if possible every part of the agreement _The rules 
effect. It is indeed true, as observed’ from the’ bar, that pig est aa 


the written parts of a policy control those which are sontguae tan 


printed, but this principle can only receive a proper appli- ulate those of 

7 neue - instirance, and 
cation in cases where it is not possible to satisfactorily recon- jt is a cardinal 
cile them. No such difficulty presents itself here. The ee ps 
sums placed opposite the houses respectively, may be easily give if possi- 
accounted for as indicating an amount beyond which the at te goon 
company would not be responsible. The absence of the ee 


terms “valued at,” which are invariably used in maritime agg - bel eos 
policies, where the intention of the parties is to make the’ those _ which 
estimation conclusive, strengthens this construction. We are j._Prited/but 


clear there is no such repugnance between the written and vs 


th 
printed clauses, as authorizes us to reject one of them. See 1 recon 
2 Washington C. C. R. 175. a re Guide 


II. We think the evidence supports the judgement below, Phan la 


and that a correct conclusion was drawn by the jury in relation ed where the 
intention of 


to the value of the property destroyed by fire. Connected the partiesisto 


with this part of the case is the bill of exceptions to the ake the esti- 


judge’s refusal to permit the jury to take into consideration ‘ive. 

the amount stated in the policy as insured on each house. 
Whether this estimation might not properly have formed an 

element in the calculation the jury was required to make, 

need not be decided... For if we were of opinion it should a; 
have been admitted we would remand the cause, and we 
understand the appellee prefers an affirmance of the judge- 

ment. 

III. On the last point which is as to the right of the de- ‘tiieenties 
fendants to rebuild, there is no doubt. No usage is found writers have 
to sanction such a pretension. There is no law which ae pwn 
authorizes it. The contract makes no mention of it... On the right is ex- 


_  pressly confer- 
the contrary it stipulates the loss shall be compensated in red. 
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Eastern Dis. money. -dt jis true rebuilding might in some cases be an 


sOREIOF instance, but then it was mot the indemnity the assured paid 


micaty. for, and we are ata loss to conceive, how on policies where 4 . 


such a right is not expressly conferred, it could be supposed 
substitute one mode of performance for another. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs. 


Pierce, forappellant. Slidell, for appellees. 








JOHNSTON vs. HICKEY. 


4&PPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE FOURTH 


PRESIDING. 


é § A motion to dissolve, assumes the facts stated as true, and if these facts 
present a just ground for the injunction, it ought to be sustained. 


tained in the demand for an injunction, the —s in execution may put 


: the defendant on proof of them. 
* 


The facts are stated in the opinion of the court, delivered 
by Porter, J. 


This action commenced by a petition praying for an injunc- 
tion.. Several grounds are alleged as authorizing the writ. 
Among others, the existence of mortgages on the property 





fatal indemnity for the logs... lt would perhaps have beenso in this 


one of the parties had a right to change the agreement and. ] 


Notwithstanding the implied admission of the truth of the allegations con- 
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Fasrern 1 


which formed the consideration of the debt: a diminution of August, 1832. 





one-twentieth in the qhantity purchased, and a debt due by 
the defendant to the plaintiff of two thousand four hundred 
and sixty-one dollars and fifteen cents. 

A motion was made in the court of the first instance, to 
dissolve the injunction on the ground that the matters set out 
in the petition, didnot justify the suspension of the writ of 
execution. The court on a hearing of the cause sustained 
the application and dissolved the injunction. The plaintiff 
appealed. 

The cause has been conducted as if the demand for 
injunction was a distinct suit from that in which execution 
issued. Though it has assumed that form in this instance, it 
cannot be legally viewed in any other light but as an oppo- 
sition in the via executiva. 

But whether the proceedings be considered as the com- ,,4 motion to 


ve, as 


mencement of a new suit, or as making a part of, and sumesthe facts 
stated as true, 
belonging to, the action in which the executory process issued, and if these 


the result must be the same. A motion to dissolve, assumes just ground f LS 


the facts stated as true, and if these facts presented a just it ought to be 
ground for the injunction, it should have been sustained. sustained. 


Considering the case in this aspect, there is no doubt the 
injunction should not have been dissolved. As already 
noticed, the petition contains an averment that a debt is due 
to the defendant in execution by the plaintiff. This, if true, 
and for the decision of the motion to dissolve it must be 
taken to be so, compensated the demand of the plaintiff, Notwith- 
and by the act of 1826, it is specially provided that com- ae the 


pensation may form the ground of an injunction. “—_ ‘of the 
We had doubts whether after the implied admission of the "t*.f the al- 


legations. con- 
truth of the allegations contained in the demand for an — he 
injunction, the plaintiff in execution could put the defendant injunction, the 


on the proof of them. But we believe the -practice has Plaintiff in ex- 


been that he may do so, and we apprehend that practice to Putthe aye : 
be founded on principles of utility and promotes the ends of of them. 


justice. 


a 


, aides. 
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the appellee paying the cost of this appeal. 





a Fe LOBDELL vs. NIPHLER. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


Where the holder of a note appears at the concurso of the maker’s creditors 
and votes that property which is mortgaged to secure the payment of the 
note shall be sold on time, the endorser is discharged. 


The facts are stated in the opinion of the court, delivered 
by Maruews, J. 


The plaintiff, holder of a note made by one Simpson, 
payable to Whitler, and by him endorsed in blank, and 
subsequently endorsed by the defendant, sues the latier on 
his endorsement. There was judgement in the court below 
for the plaintiff, from which the defendant appealed. 

The statement of facts shows that all steps were taken 
by the holder of the note necessary to charge the defen- 
dant as endorser, who claims a release from‘his obligation 
to pay,in consequence of the plaintiff's having done acts 
which operated an extension of time for payment to the 
maker. It appears that he failed and made a cession of 
his estate to his creditors, at the meeting of whom the plaintiff 
appeared and vote « for the sale of the property surrendered 
at a credit of one and two years, &c. Amongst the effects 
of the insolvent, was property mortgaged to secure the 











yer b— It is, therefore, ordered, adjudged, and decreed, that the — 
judgement of the District Court be'annulled, avoided, and # 

=— reversed ; and it is further ordered, that this cause be remanded a 
mputer. to the District Court, to be proceeded in according to law, 9 









Tn —_— _— ewe ~~ ” % wa or fi. 


—=— ss SS = fF wf © 


oS = & 


be 


ju 
an 
en 
€O' 








ie 





OF THE STATE*OF LOUISIANA. 295 


payment of the note now sued on, and the property was sold Eastern: Lo 
under the direction of the creditors on the terms above . 


. stated. The first instalment became due before the note in “°2 PELL 


question, but did not suffice to discharge it, and other credits mraxzr. 
which had a preference. If the conductof the plaintiff in 
this respect, operated an extension of the time of payment 
to the original promisor, and thereby putt out of the power 
of the holder to place the endorser in as favorable a situation 
in regard to the maker of the note on payment by the former 
to the endorser, the endorser was clearly exonerated from 
his obligations as such, according to well established principles 
of the law relating to negotiable instruments. 
The vote of the plaintiff in Simpson’s concurso, seems to us Where the 
necessarily to have produced this effect. By appearing there, oe aa 
and assuming the character of creditor, he ought to have % the concurs 


of the maker’s 


exercised his rights as such stricti jure, if he intendedfinally creditors and 
to resort to the endorsers on the insolvent’s note. He had a Mier pared ty-5 


right to cause the property mortgaged for the payment of the ei 
note to be sold for cash, or at least on a term to meet the pay- ment of the 
ment of the debt so soon as it became due. Had Niphler pinne pray Sh 
paid the note at maturity to the holder, he would have been tno aaa 
subrogated to the rights of the latter; but by his conduct in 
the concurso of the promisor, those rights were deteriorated, 
for the property mortgaged could no longer be sold for cash, 
having been already sold on credit at the instance of the plain- 
tiff, who had united with other creditors to cause the sale to 
be made on terms of one and two years. According to this 
view of the case, it is clear that improper indulgence was 


given to the maker ofthe note by the endorser. 


It is, therefore; ordered, adjudged, and decreed, that the 
judgement of the District Court be avoided, reversed, and 
annulled; and it is further ordered, that judgement be here 
entered for the defendant and appellant, with costs in both 
courts. 
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MICHEL vs. BONECAZE, © ©) o) oe 
MICHEL em isis SDR! 
ws 


BONECAZE. APPEAL FROM THE COURT OF PROBATES FOR EAST / BATON ROUGE4-»., 


Where the ‘arigiaal pelition does not specify the sum claimed, ‘nit’ the econ . q 


a ees 


affords no ‘evidence of that fact, except the petition of ‘appeal, the appeal ; % 


will be dismissed. 


The facts are stated in the opinion of the court, delivered | | 


" Maruews, J. 


The case is before the court on a motion to dismiss the ap- 
peal. The dismissal is claimed in consequence of the matter @ 
in dispute, not amounting to three hundred dollars, “The ori- | P 
original peti: ginal petition does not specify the sum claimed, and, the ge : | 


panare Son 


tien does om 


specify. the cord affords no evidence of this fact, except the. ‘petition of | 


sum claimed,, 


ed hha cetdon ” appeal, We are of opinion that the allegation i in this peti. ™ | 


pam of ior tion; unsupported by. any evidence, does not. suffice to. shew 


fact,exceptthe. the yalue.of the matter in dispute, although such an | allegation 
petition of ap-,. 

peal, the ap- i# an-original petition bas that effect, as being the commence- 
peal 


daalined, > ment and foundation of a contest between parties litigant. 


It is, therefore, ordered, adjudged, and decreed, that this 
appeal be dismissed at the appellant’s costs. 





SMITH vs. LEAKE. 


ig > 


APPEAL FROM THE COURT OF PROBATES OF THE PanisitOF ) Wist FELICIANA 
i ae 
Where the record is imperfect, the appeal will be enenided at the cost of the 
appellant. 


The facts are stated in the opinion of the:court, delivered _ 
by Porter, J. 
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One of the points made by the appellant.is, that the evi- Eats 


dence is so imperfect, irregular, and incorrect, that it is impos- —————- 
sible the court can do en between the aes as it*now — 








a 4 , stands. sBLDE tie a LILEs) 
df 7 The doin has also flea asa point imthe cause, that the 
xe record has been brought up ‘in so defective a condition, that 


the court cannot investigate the merits with any hope of doing 
justice between the parties; but, he contends, the cost of ‘re- 
d manding should be borne by the appellant, as it was dbefenlt 
q isthe record was not made out correctly. ~ eb cll 
. The usual practice is to make the appellee pay costs'on the Where the 
ome of a judgment; but where the remanding is owing to cae where 


: perfect, the ap 

the manner the cause is brought before‘us, we think ‘a@'case is Pe?! will be 
if remanded at 
a @ presented which should be an exception to the general rule. the cost of the 
f q The ‘appeal was taken for the benefit of the appellant, and it 


9 was her‘duty to have placed the record before us ‘in pres a 
: shape that the merits could be investigated: ialeni it 


\ 4a .. It is, therefore, ordered, adjudged, and aeniam that. the 

| sl aed of the Probate Court be annulled and reversed, 
and that the cause be remanded for a new trial, the nian 
paying the costs of appeal. 





TUCKER vs. LILES. .. 


APPEAL FROM THE THIRD JUDICIAL DISTRICT. 


~ 


Whether amendments after issue joined, shall be permitted, depends on the 
exercise of the sound and legal discretion of the court, but from the exer-~ 
cise of that discretion an appeal may be taken. 


It is a general principle, which may be safely resorted to, that amendments 
should be permitted when they tend to the furtherance of justice. 


38 
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Eastern Dis. Martuews, J., delivered the opinion of the court. «4 
August; 1832. 


=" This suit was commenced by S. R. Tucker, in her capacity 
uses. as tutrix to her minor children, and 8. Tucker assisted, by, 
her curator ad litem. While the action was pending, the 
plaintiffs both married, and in consequence of their marriage 
the husband of the former was united with her in the tutorship 
of her children, and it became necessary that the husband. of 
the latter should be made a party with her in the present suit, 


These facts seem not to have been known by the counsel . 


of the plaintiffs; or at all events he did not act on them until 
after the trial of the cause was entered on. He then moved 
the court for leave to amend his petition by inserting the 
names of the husbands of the. plaintiffs and making them 
parties to the action. This motion was overruled by the 
court below as having been made too late. Judgement of 
nonsuit was pronounced, and the plaintiffs appealed. 

According to the article 419 of the Code of Practice, a 
plaintiff with the leave of court may amend his petition after 
issue joined, provided the amendment does not alter the sub- 
stance of his demand. 

Whether = Whether amendments after issue joined shall be permitted, 
po sea a depends on the exercise of a sound and legal discretion of 
shall be per the court before which a cause may be pending; but the 
mitted,  de- cat . 
pends on the exercise of such discretion is not absolute and conclusive on 
exercise of the aha ° : ei ia 
sound and le- 2 party claiming to amend his pleadings. It is subject to 
gal discretion revision by the Supreme Court. The prohibition of the law 


of the court, 


but oo seems to be confined to amendments in relation to petitions 
discretion an which tend to alter the substance of the plaintiff’s demand. 


— be All other objections to their admissibility ought, perhaps, to 

i depend on the aid which they may afford in the administration 
Itisa gene- : a lan : 

ral principle, of justice. In this respect it is of importance that the rights 


pr smay be of suitors should be decided on promptly, at least without 


to, thatamend’ delay, except such as may be necessary to ascertain the facts 
be permitted of a case and the law which should governit. The doctrine 


—— s -— of amendments in pleading, it is believed, cannot be well 


— of reduced to positive rules, applicable to all cases; and the only 
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‘general principle which may be safely resorted to in testing Easrane: Du 


the soundness of the exercise of the discretionary PpOWer semen 
granted to courts as to amendments, is that recognised inthe “*¢s4*? 
case of Debuys et al. vs. Molier,2 N. S. p.625, i. e. according caunuamr. 
as they may tend to the furtherance of justice, or have a con- 
trary effect. 

In pursuance of this principle, we are of opinion that the 
amendment should have been permitted as requested, in the 
present case. , ' 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be avoided, ‘reversed, and 
annulled; and it is further ordered, adjudged, and decreed, 
that the cause be sent back to said court, to be proceeded. in 
de novo, with instructions to that court to allow the plaintiffs 
to amend their petition as prayed for; the appellee to pay the 
costs of this appeal. 





MARCHAND 2s, CAURLIER. 
APPEAL FROM THE COURT OF PROBATES OF THE PARISH OF EAST BATON ROUGE. 


Objections to accounts of Executors must be made in writing within three 
days after the account is filed. 


An objection which should have been made in the court below, cannot be 
noticed in the appellate court. 


The facts are stated in the opinion of the court, delivered 
by Porter, J. 


This is an appeal taken from the judgement of the Court 
of Probates, on an account rendered by the testamentary 
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Eastzrn Dis. executor to the heirs. Several objections have been made to 


Poms. the correctness, but our attention has been pouainaie called 
MARCHAND io two points. 
CAURLIER. The first is a bill of exceptions to the refusal of the court to 


hear testimony that the executor had lent out the moneys of — q 


Objections the estate on interest. The court did not err, as the law re- 


4 ts of 
prthewsenste quires all objections to accounts of executors to be made in 


oS writing, within three days after the account is filled. Code 


three days af- of Practice 1003. 

ter the account . : 

is filed. The right of the executor to repel any evidence which 
went to: shew the incorrectness of his account, was waived in 


regard to rents alleged to have been received by him, and evi- 


dence taken in relation to it, without opposition. That evi- 3 


dence has been examined, and though it excites strong doubts 
in our minds of the correctness of the judgement rendered be- 
low, we are unable to positively say there is error in it, and 
we therefore think the decree should not be disturbed... The 
parish judge seems to have been conversant with the facts of 
this part of the case, for he was examined as a witness, and 
must be able to form a more correct opinion in relation to them 
than we can. 

Anobjection The appellee has ne to have the judgment amended in 
— — his favor, and claims it on the ground, that as exceptions were 
made in the not filed to the account, an inquiry into his correctness in the 
tal ~ angen court below, was irregular. This may be true; but the pro- 
aeocane per time to make this objection was, when the court did go 
into that inquiry. Having permitted it on the trial below, 


without opposition, it is too late to present the objection here. 


_ It is, therefore, adjudged, and decreed, that the judge- 
ment of the Probate Court be affirmed, with costs. 
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GAYOSO vs. HICKEY. 


GAYOsO 
APPEAL FROM THE COURT OF THE THIRD DISTRICT. 03. ° 
HICKEY. 
Where the sheriff returns “nothing made nor no property of the defendant 
found, and this writ expiring the same is returned,” it offers no evidence of 
the fact on which the surety is responsible. 
The law requires that the sheriff shall return the execution into court, after 
endorsing on it a report, in which he shall declare that he has found no 
property to seize, notwithstanding the demand made of the parties; and in : 
the absence of these formalities the surety cannot be called-on to pay. 
The facts are fully stated in the opinion of the court, 
delivered by Porter, J. 
Where the 
The plaintiff, by motion made in the court of the first in- na eee 
stance, sought to make the defendant responsible for the . 


amount of an appeal bond which he had executed as surety yanks and this 
of one Wikoff. The execution which issued against the }™t, ©xpiring 
principal has the following return endorsed by the sheriff: — it m3 
“nothing made, nor no property found of defendant’s; and dence of the 
this writ expiring, the same is returned.” It is contended a patsy 
this return, not being such as the law requires, it offers no "sponsible. 
evidence of the fact on which the surety is responsible. . anaes 
Such is the opinion of this court. The Code of Practice sheriff teeny 
expressly requires the sheriff, in case he cannot find effects to cution _ into 
satisfy the execution, to call on the defendant to point them Pea ingasls 
out. Should he fail to designate any, application is to be <chtant ae? ee. 
made to the judgement creditor; and in case the ication declare that he 


to him is unsuccessful, “the sheriff shall return the execution tha a 


into court, after endorsing on it a report, signed by him, in ne 
which he shall declare that he has found no property to seize, — made 


notwithstanding the demand made of the parties.” C. P. dnd in‘the ah’ 


726-7 sence of these 
i ; j formalities the 
The return in this instance neither complies with the letter er cannot 


nor spirit of this provision. It is obvious that although the pay. mee 














Eastern Dis. 
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GAYOSO 
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WIKOFF ET AL. 
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sheriff, by his own exertions, could not find property, he might 
have done so when aided by the knowledge of the parties to 
the suit. But whether the result would have been different 
or not would seem to be immaterial, for the surety cannot be 
called on to pay until those means which the law has provided 
for the seizure of the principal’s property have been pursued. 
C. P. 596. 

The other evidence introduced in the cause, if it could sup- 
ply the defect in the return of the sheriff, does not do so. 


It is, therefore, ordered, adjudged and decreed, that the 
judgement of the District Court be reversed, and that. there 
be judgement -for defendant, as in case of nonsuit, with costs 
in both courts. ' 





GAYOSO vs. WIKOFF ET AL 


APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


The suing out of an injunction against the execution of a judgement, is not 
such a breach of the bond as renders the principal and his surety responsible. 


The facts are set forth in the opinion of the court, delivered 
by Porter, J. 


This action is brought on a bond given in asuit where pro- 


perty af been sequestrated. The condition of the obligation’ 
is: “Now if the said William Wikoff, sen., shall, well, and truly 


deliver the said negro woman slave, when thereto required by 
the said sheriff, or his successors in office, and shall not send 
away the same out of the jurisdiction of the court, and shall 
not make any improper use of said slave, then this obligation 
to be null and void, otherwise to remain in full force and 
virtue.” 
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Judgement was given against the defendant, and an order Easrenw Dy. 
made that he deliver the property. A writ of possession was a 
put in the hands of the sheriff, but before he could execute it, — 
proceedings were stayed by an injunction, which the defen- wixorr ur at. 
dant obtained against it. This injunction was subsequently The suing 
dissolved, and on its dissolution, the slave was delivered on fae ~ 
the first demand of the sheriff; so that the sole question is, Sst the exe- 


cution: of -a 


whether the suing out of an injunction against the execution ees . 
of the judgment, be such a breach of the bond; as renders the breach of the 
principal and his surety responsible. oe pared 


We think not. The condition was, that the obligor should ne ged 
deliver the slave to the sheriff when required; that is, when sible. F 
legally required. Now, the officer could not lawfully demand 
the property in virtue of the writ of possession, when an order 
of court prohibited him from doing so. The delays occasioned 
by vexatious proceedings in court, cannot be considered a 
breach of a bond of this description; they were such as the law 
sanctioned, and if the plaintiff sustained injury by the injunc- 
tion, his remedy was on the injunction bond, not on that given 
in sequestration; the surety was only responsible for the non- 
delivery of the slave, when he could be legally demanded un- 
der the authority of the court, and there would be just as much 
reason to make him pay for the principal having taken an 
appeal without cause, as for having sued out an injunction on 
frivolous pretences. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be reversed; and it is further 
adjudged and decreed, that there be judgement for defendant 
with costs in both courts. 
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pment ¥ GORDON vs. JOHNSTON. © 
APPEAL FROM THE COURT OF THE THIRD DISTRICT THE JUDGE OF THE 
JOHNSTON.. — SECOND PRESIDING. 


Property acquired legally out of the state, whether it be absolute or qualified, | 


is entitled to protection in this. 


The facts are stated in the opinion of the court delivered 
by Marti, J. . 


The plaintiff states that in a suit by him instituted ina 

court.of competent jurisdiction in the state of Mississippi, 
against one Deals, a slave of the latter was attached by the 
sheriff and delivered to him, the plaintiff, on his executing a 
forthcoming bond, and brought into this state, where the de- 
fendant had it seized by virtue of an execution issued ona 
judgement he had obtained in one of the courts of the state 
against the said Deals; whereupon, the present plaintiff 
prayed for and obtained an injunction to prevent the sale of 
the slave under the execution; and he prayed damages against 
the defendant. 
_ The defendant prayed for a dissolution of the injunction as 
having improperly issued, the petition presenting no proper 
ground for one; and he prayed that as he had a judicial mort- 
gage on the slave, in consequence of the registry of his judge- 
ment against. the owner, it might be directed to be sold. 

The plaintiff had judgement, and the defendant appealed. 

It is clear the plaintiff, as bailee of the sheriff in the state 

Peon Ievally of Mississippi, acquired a qualified property in the thing bailed. 
yea aie, This property the courts of this state must respect. Had the 
absolute or slave been sold in the other state, our courts would have 
oe respected the absolute property of the vendee. Property 
tetion in this acquired legally abroad, whether it be absolute or qualified, 


is entitled to protection in this. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs. 
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———— 
GORMAN vs. LEE. August, 1832. 
ee 

APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


The right of the plaintiff to a slave is contested in this case 
by the intervener. Both parties set up title to him. The case 
turns upon the credit due to certain witnesses whose testimony 
4 was taken in the state of Tennessee, under commission, in sup- 
port of the title of the intervener. The court below disbe- 
lieved them, and we do not feel ourselves authorized to say 4 
it erred. a 


id 


. It is, therefore, ordered, adjudged, and decreed, that the 
- judgement of the District Court be affirmed, with costs. 





RICHARD vs. BIRD ET AL. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


A change from the via executiva to the via ordinaria may be made by the intro- 
duction of testimony under the allegations in the original petition for the 
executory process; and if they are not sufficiently explicit to authorize the 


proof, a supplemental petition may be filed. 


An act of mortgage of land, made by a duly authorized agent of the partners, 


is evidence of a debt against the firm. 


The wife can neither alienate nor acquire real property, without the consent 


of the husband, of which consent, parole evidence is inadmissible. “ 


, = If the inferior court reject testimony which the Supreme Court consider 


admissible but superfluous, the cause will not be remanded. 


. a The power of an agent to acknowledge a debt must be more specific than that 
which enables him to contract one. 
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Eastern Dis. The facts are stated in the opinion of the court, cenvered | ' 


, RICHARD 
vs 


BIRD ET AL. 


_ by Porter, J. 


This is an action in the via executioa; but by the mode in — 
which the proceedings have been conducted, the opposition — 
has assumed the form of a separate suit, to which an answer — 
has been put in by the original plaintiffs. 

The case has been presented to the court on two grounds. — 
It is contended on the part of the creditors, that the act of 4 
mortgage authorized the executory proceeding; and that if it 7 
did not, the case being changed by the pleadings in the court — 
below, from the via executiva to the via ordinaria, the evidence — 
will justify judgement against the defendants for the amount — 
claimed in the petition. 

The mortgage on which the order of seizure and sale issued, ~ 
was executed by an agent who assumed the authority tobor- — 
row money on account of his principals, and mortgage their — 
property to secure the debt. Whether this agent was so au- — 
thorized, presents one of the most important questions in the 


case. 
The law requires a special authorization to enable the 


mandatory to execute a mortgage, and none such is produced. — 
But that which is equivalent is alleged to be shewn. The — 
agent and the other persons in whose name the mortgage was 
given, had previously thereto entered into an ordinary part- 
nership for the purpose of carrying on a plantation; and in the 
articles of partnership, the following clause is found: “All the 
property contained in the inventory, annexed as part of this 
act, together with the land and negroes brought into the said 
society, and made joint and common property by the said 
Auguste and Paul, shall be kept together; and under the eye 
and management of the said Auguste Richard, who is hereby 
appointed — and manager for the “gE for the said period 
of ten years.” 
By the §4th, Art. 2841 Louisiana Code, it is provided, 


- “a partner can neither dispose of, nor make any change in 


‘any real property belonging to the partnership, without the 
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OF THE STATE OF LOUISIANA. ) 
consent of his partners, should even this disposition or change Eastsx Drs. 


be advantageous to the partnership.” Ba 
And by the §5th, “In other than commercial partnerships, “HAR? 


a partner cannot. as partner only; and if he has not the ad- 3p rT ar. 
ministration, alienate or engage the things which seein: we 
partnership.” 

The right of the administrator under these provisions in 
the code,.to give a mortgage for a debt contracted inthe 
course of administration, has been much contested at the bar, 
and the question of law discussed in a manner quite credit- 
able to the industry and: talent of the counsel engaged inthe 
cause. The presiding judge is of opinion the power to admin- 
ister did! not confer on the partner the authority to mortgage, 
though it did, to. contract the debt.. The member of the court 
who delivers this opinion, though not clearly satisfied in: his 
mind, is inclined to think the partner charged with the ad- 
ministration, could,.if the act was necessary in the course of 
administration, not only borrow money but engage the: pro- 
perty, of which he had the charge. It is unnecessary to give 
the reasons on which these opposite conclusions have been 
obtained, as on another part of the case we agree,.and enter- 
tain no doubt. 

By the pleadings in the cause, after the injunction, was ob- 
tained, the case was changed from the via executiva to: the via 
ordinaria; and the defendant in the pleadings filed by him, 
which. produced this. change, charges expressly, that the deb 
was contracted for the purpose of carrying on: the business of 
the plantation, and with the assent and. approbation of. the 
other partners.. On-evidence being offered to support these 
allegations, the counsel.for the party who had obtained the in- 
junction, objected to its introduction on the ground that no . 
such allegations were contained in the petition for the order 
of seizure and, sale,,and. the court sustained the objection. 
We think the court erred in doing so. The law lends. itself 
with facility to change the proceeding, from. the via executiva to 
the via.ordinaria, because it promotes and expedites the admin- 
istration of justice,and preventsanother suit. That change 
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a may be made by the introduction of testimony under the alle- 
ae gations in the original petition for the executory process, and 










monsnD if they are not sufficiently explicit to authorize the proof, a 


sinp et at. supplemental petition may be filed. In the present case, — 


A change owing to the defendants in execution, resorting to a petition, — 


from the via 


executvwa to the instead of filing their exceptions in the form of an opposition, — 


via ordinaria, : : ; 
may be made the allegations on which the evidence was offered, were pre- 


by the intr’ sented in the answer to the petition for an injunction. No ob- 


duction of tes- 


timony under jections were made to this answer being put in; if they had, 3 


the allegati 
in the ‘gual they could only .have been sustained, if at all, on formal 


or eran grounds, and we therefore think the evidence was properly 


cess; and if admissible. 
they are not 
sufficiently ex- © Independent of this proof, the act of mortgage itself, which 


lici - - a ae - ‘ alc 
— a was properly admissible under the allegations in the petition 


ST for the order of seizure and sale, is evidence of a debt against 


= may be the firm. La. Code 2846. 
ed. 
“An act of | One of the persons who is charged as a partner, was a mar- 


F7 ‘ tas 
feed endo “= ried woman, who entered into the contract of partnership, 


ie = bom pt without the authority of her husband in writing. But it is 
the " aewomie | is shown by parole evidence, the husband was present when the 
evidence of a ’ 

debt against act was signed, and that he declared he would have affixed 
the firm. can his name to it, had he been required. Whether this would 
neither alien- not be sufficient in a common case, need not be inquired, as, 


t i : . 
oar comity. by the articles of partnership, two of the partners sold to the 


Sa of hn others, land and slaves, and made them joint property of the 
husband, of firm. As by law, the wife can neither alienate nor acquire 
which _con- 
sent,parole ev- real property without the consent of her husband, the contract 
idence is inad- , 2 ows 
is clearly not binding on her; whether she may not be made 
responsible in another form of action, on proving that the 
money was applied to her necessary use or benefit, need not 


be examined. La. Code 124, 1787. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be annulled, avoided, and 
reversed; and proceeding to give such judgement here, as in 
our opinion ought to have been given below, it is adjudged 
and ordered that the plaintiffs do recover of Joseph Richard, 
Jean Baptiste Richard, Raphael Richard, and Paul Richard, 


4 
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severally, the sum of seven hundred and fifteen dollars and yore es 
sixty-two cents, it being their virile share of the obligation Pea dations 
sued on, with interest at ten per centum from the first day of “RRP 
March, 1831, until paid. The costs of the via executiva to be simpet aut 
paid by the plaintiffs therein, and the costs incurred subse- 

quently to the filing of the answer to the petition of the in- 

junction, both in the court below and in this-court, be paid by 

the said Joseph, Jean Baptiste, Raphael, and Paul Richard, 

save those incurred in relation to Julie Richard, as to whom 

itis ordered and decreed that there be judgement against the 

plaintiff in the executory process, as in case of nonsuit, with 

costs in both courts. ” 


Porter, J., on a rehearing: . 


The court are of opinion the rehearing applied for in this 
case should be refused. . 
The first ground taken by the appellees requires no obser- 
vation; but the second calls for an explanation of the reasons 
which induces the court to reject the application. 
When evidence has been objected to in the inferior court, ° 
and rejected there, which on appeal it is considered should be 
admitted, the usual course has been to remand the case to 
enable the party who objected, to offer rebutting testimony. 
That course would certainly be followed in the present in- [f the inferior 
stance, if we did not think the case offered a proper and’C°™t - rejeet 


testimony 

necessary exception to the general rule. In our opinion the which the = 
proof offered by the plaintiffs was superfluous and unnecessary, consider Pon 
and that had the defendants disproved it as fully as they say peer lng 


they could have done, they would still be responsible on the pet gon 
contract which their agent entered into in their name. The ded. 

2846th article of the Louisiana Code does not, in our judge- 

ment, require the lender to look to the application of the 

funds which the agent borrows from him. The validity of 

the obligation, apart from fraud and collusion, depends on the 

authority of the agent to contract, and the fact that he does 

contract in the name of the firm. Both are shown in the in- 


stance before us, and more was not necessary to be shown. 
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¥- i pon Dak . Counsel have referred to that article of our code which j 
——-—~ requires the agent should have a special power to acknow- — 
mic#aRe ledge a debt, and argue that as. that special power is not” 


— at exhibited here, the engagement entered into by the adminis- — 


trator of the partnership is not binding on his copartners. : 
The power to contract adebt, and that of acknowledgingone — 
of an agent to are: not necessarily the same. The latter, to be sure, is em- ’ 
seeebL cect braced by the former, but the converse of the proposition is 3 
be more speci- not true, and there may be good reasons why the legislature 


The power 


fic than that 


which enables intended the power to be more special which would authorize 


him to con- 


tract one. | 2m agent toacknowledge a debt previously contracted by the 


principal, than that which would enable him to contract a : 


new one. But be that as it may, and admitting there are no 
solid grounds on which such a distinction can rest, it is. the 
duty of the court to construe the law in such a manner as that 
all parts.of it may have effect. The 2846th. article must, 
therefore, be regarded as an exception to the general rule;,if 
it were not, the engagements entered into by the general 
administrator would have no effect, though this law expressly 

* gays they shall be. binding on the firm., The great incon- 
‘venience which would result from imposing the. necessity of 
the. member appointed to administer the affairs of the part- 


nership, to. have recourse on every contract.to his partners for : 
a. special. authority, was most. probably the reason why the: 


power was conferred. But whatever were the reasons, it is 
, _ sufficient for the. court that such is the: legislative will. 


The rehearing is, therefore, refused. 
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WOODRUFF vs. WEDERSTRANT. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


The purchaser is not bound to pay until his vendor removes the encumbrance 
which exists, in virtue of the mortgage in favor of the creditor at whose 
suit the land is sold. 


The facts are stated in the opinion of the court, delivered 
by Porter, J. 


A case between the same parties, and involving the same 
subject matter, has been already before this court; it will be 
found reported in 8 Martin, NV. S. 708. 

The evidence produced in this cause, though adding some 
new features to it, in no respect changes the legal rights of 
the parties. It is shown the defendant’s obligation to pay 
the plaintiff, fell due on the same day, that of the plaintiff was 
payable to the creditor at whose suit the property: was sold; 
and that this extension of time to the plaintiff was in con- 
sideration of his selling the property to the defendants, and 
for their accommodation. But nothing shows a novation of 
the debt, or that the creditor intended to look to the defen- 
dants for payment. The obligation of the plaintiff to dis- 
charge the debt was in no respect weakened. There was The purcha- 
certainly no moral wrong in his conduct; but there was a to pay ee 
failure to comply with his pecuniary engagements, which ee eae 
caused the property the defendants had purchased from him cumbrance 
to be seized and sold, and for this failure he is justly responsible. “fic ‘othe 
The defendants cannot be considered in fault, for they were mortgage _ in Pe 
not bound to pay until the plaintiff removed the encumbrance evedinor ‘at 
which existed in virtue of the mortgage in favor of the credi- jand mm 


tor at whose suit the land was sold. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs. 



















CASES! IN THE SUPREME ‘COURT 


ALEXANDER vs. BOGHEL. 


i 28. APPEAL FROM THE COURT OF THE THIRD DISTRICT, THE JUDGE OF THE FOURTH __ 


DOGHEL. ° PRESIDING. 





By the Old Civil Code, a proprietor of two estates, who sells one of them, 
remaining silent as to the service which exists in favor of the vendee, can- 
not resist the exercise of the right on the part of the vendee. 


The facts are stated in the opinion of the court, delivered 
by Porter, J. 






i A right of service is contested in this case; both parties 
{ claim title under a common vendor. While owner and pos- 
| sessor of both lots, a house stood on that sold to the defendant 
‘ 
i 



















in such a situation, that the roof projected over the lot then 
vacant and now in possession of the plaintiff, and caused the 
rain water to drip or fall on it. The defendant was the first 
purchaser. At the time the plaintiff bought, the house stood 
in the position it now does. 

The defendant sets up a right to the service, and pleads pre- 
scription. The cause was decided in his favor on the latter 

j ground, in the court of the first instance. The plaintiff 

appealed. 

i It is contended on the part of the plaintiff, that the fact of 
. the house standing in the situation it does'is no evidence of 
: servitude. The common vendor being owner of both lots at 
; the same time, could not owe a servitude to himself. 

- Itis true, no man can owe a servitude to himself. The legal 
maxim is nemini res sua servit jure servitutis. But according to 
i an express provision of the code of Louisiana in force at the 
me is ounins time the defendant purchased, “if the proprietor of two estates, 

proprietor of between which there exists an apparent sign of service, sell 

! 


oe gre one of said estates, and if the deed of sale be silent respecting 
~ e ent the service, the same shall continue to exist actively or pas- 


as to the ser- sively, in favor of, or upon the estate, which has been sold.” 
vice which ex- ¢ 


ists in favor of C. Code, 140, 57, 
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OF THE STATE OF LOUISIANA. 


When the proprietor of the two lots sold to the défendant, ——_-_ 
and remained silent, that which he retained was burthened ——————— 
with the service. He could not have resisted the exercise of "°*2"** 
the right; and it is almost unnecessary to say, that he’ could not w4txer. ; 
transfer to another that which he had not himself. the . vendee, 4 

cannot resist % 
the exercise of 

It is, therefore, ordered, adjudged, and decreed, that the es res 


judgement of the District Court be affirmed, with costs, —  %*- 


eee ae eRe MEO AT SEER ee 
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BOATNER vs. WALKER. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


Th a petitory action, if the plaintiff alleges that he derives his title by virtue of 
certain acts of Congress, and as assignee of another to whom a certificate 
had been given, the plaintiff may offer in evidence a certificate to him, in 


virtue of a purchase of his assignor. 


The facts are stated in the opinion of the court, delivered j 
by Porter, J. FS 


This is a petitory action. The plaintiff, after setting out 
the metes and bounds of the premises claimed by him, avers, 
“that his title to said land was derived from the government 
of the United States of America, by virtue of the several acts of 
; congress relative to the settlement, adjustment, and location 
of the claims of lands situated in the district east of the Mis- 
sissippi river and the island of New-Orleans, and as assignee 
of one Dickinson, who resided upon said land, at and before 
,| . the fifteenth day of April, 1813,.and to whom a‘ certificate 

| __ numbered — was given.” Oni the trial, the plaintiff offered 
in evidence a certificate to the plaintiff, in virtue of a 
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— S Dis. purchase “from Dickinson. ‘This evidence was objected to, on 
es ah alleged variance between the proof and the averment of 


— title in the petition. The court sustained the objection, and 


puptantizrn rejected the evidence. The plaintiff excepted. 


ge We are of opinion the court erred. The plaintiff claims 
ryaction, ifthe title to the land in the petition, as assignee of Dickinson 
plaintiffalleges under the acts of congress relative to the adjustment of land 


no ge gis re east of the Mississippi. These conferring a right in that 
acts of con- capacity, formed the title; and whether the certificate issued 
dn! in his name as assignee of Dickinson, or was in Dickinson’s 
otherto whom name and afterwards assigned to the plaintiff, was wholly im- 
a _ certificate 

ed tron, giv material to the issue joined between the parties. The evi- 
jam : 4 dence in either case supported the material averment in the 
rena him Petition, that the plaintiff claimed under the acts of congress, 


in virtue of a ag assignee of Dickinson. 
purchase of his 
assignor. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be reversed; and it is further 
ordered, adjudged, and decreed, that this case be remanded 
for a new trial, with directions to the judge not to reject the 
certificate in favor of the petitioner, and offered by him in 
evidence on the trial of this cause. It is further ordered, that 
the appellee pay the costs of this appeal. 





HICKEY vs. DUPLANTIER ET AL. 
APPEAL FROM THE THIRD JUDICIAL DISTRICT. 


A decree of a competent tribunal assigning separate property to the wife, 
cannot be collaterally attacked for fraud and simulation. 


The facts are stated in the opinion of the court, delivered 
by Maruews, J. 
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recover from the defendants a certain sum of money for which 


the plaintiff claims to make them responsible, the former for vvrtawrier 


having intermeddled with the succession of her husband, and 
the latter on account of having assumed the character of heirs 
pure and simple of said succession. 

The cause was submitted to a jury in the court below, who 
found a verdict for the plaintiff, and judgement being thereon 
rendered, the defendants appealed. 

The record affords no evidence of the heirs having done 
any act by which they may be considered as having accepted 
the succession of their father absolutely; and as against them 
the plaintiff has made out no cause of action. 

The acts of intermeddling on which the wife is sought to be 
made responsible for the debts of her husband as a partner in 
the matrimonial community, are the exercise of ownership in 
relation to property which appears at a former period to have 
belonged to her husband, and the holding possession of the 
property which they had used as common, during the existence 
of the marriage, without renouncing the community of ac- 
quests and gains, or doing any other act required by law to 
exonerate her from community debts. To justify her conduct 
in this respect, she pleaded a separation of property from her 
husband anterior to his death, and that in consequence of this 
separation, a part of the property over which she exercised 
the rights of an owner, was assigned to her in a suit between 
her husband and his creditors, in which the former claimed 
and obtained the benefit of our insolvent laws, and that the 
other property had been regularly transferred to her as 
separated in relation to the community of goods from her 
husband. 

In opposition to these means of defence, it is contended on 
‘the part of the plaintiff, that the decree of separation is ab- 
solutely null and void; and that the acts of transfer by which 
the wife acquired the property from her husband, are simu- 
lated and fraudulent, &c. The separation was decreed by a 


This suit is brought against Constance Duplafftier, the — zz 


widow of Armand Duplantier, and the heirs of the latter, to ——————= 


ET AL. 
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Eastern Dis. court of competent jurisdiction; but does not seem to have 


August, 1832. 


A decree of 
competent 


been followed by immediate execution and payment of the 
rights of the wife. Whether this decree ought to be con- 
sidered as absolutely void or. only voidable by proceedings to 
cause it to be annulled, instituted ty persons interested in its 
nullity, we think the present case does not require us to decide. 


tribunalassign- Long anterior to the institution of this suit, Mrs. Duplantier 


Ya had appeared in concurso with the-creditors of her husband as 
separated from him in property, and obtained a judgement of 
a competent tribunal by which a plantation and several slaves 
were decreed to her as her separate property, and in relation 
to her exercise of ownership and possession of this property, 
the acts of intermeddling are alleged to have beendone. As 
to the property which she acquired from her husband by the 
transfers above alluded to, the conveyances by which she 
seems to have become owner should be first set aside by a 
suit for that purpose (if they be simulated and fraudulent) 
before it can be considered as a part of the succession of her 
husband, and made liable to the payment of his debts. 

The decree made in the concurso by which the plantation 
and slaves were set apart for the wife, may be considered, 
pro tanto, as an execution of the judgement of separation. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be avoided, reversed, and 
annulled; and it is further ordered, adjudged, and decreed, 
that judgement be here entered against the plaintiff and 
appellee as in case of nonsuit, with costs in both courts. 
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who may be a citizen of Louisiana. But our law provides 
that citations of appeal are to be made on the advocate, not lee reside in- 


OF THE STATE OF LOUISIANA. 


SHARP vs. MARTIN. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


If the appellee reside in another state, citation is to be made on the advocate, 


not the agent or attorney in fact. 


A continuance improperly granted forms. no ground to reverse the judgement 


of the inferior court. 


The facts are stated in the opinion of the court, delivered 
by Porter, J. 


A motion is made to dismiss this appeal, service having 
been made on the attorneys, while, as it is alleged, the plain- 
tiff is a resident of this state. The petition avers the plaintiff 
to be of the state of Georgia. It is true, he sues by an agent, 


the appel- 


the agent or attorney in fact, in case the appellee resides in —— o*. 


another state. C. P. 582. made ‘on the 
advocate, not 

There was judgement in the court of the first instance, and the agent or 

the defendant has appealed. — B 
The record does not come up with a certificate which ena- 

bles us to examine the cause on its merits. The appellant, 

however, relies on errors of law apparent on the face of the 

record. 
The first is that the cause was set for trial on the same day 

the order was made. We are not aware of any provision in 

our law which forbids this, and it was the duty of the party 

now complaining, to have opposed the order at the time the 

court fixed the cause. We cannot notice the fact of the 

counsel of the defendant being absent, on a mere allegation 

made on the argument. The matter should have been placed 

before the court below by affidavit or other proof, and the 

cause of the absence shown. 
The defendant, among other exceptions, alleged a want of 


authority in the agent to make the affidavit on which the 
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Eastery Dis. attachment issued. The court ordered this exception to be 
pn she gust, 1882. tied with the merits, and it is alleged there was error in not 
sass trying it separately. Our law requires exceptions of this 
xemr- —_ kind to be pleaded in /imine lites,and the most regular course 
Sir gon’ is to decide them before the trial on the merits. The error, 


rly granted however, is only that of having improperly granted a con- 
orms no 
ground to re- tinuance, and that forms no ground for a reversal of the final 


verse the 
judgement of judgement. 
the _ inferior 

court. 





It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs. 





RAINS vs. KEMP. 


APPEAL FROM THE COURT OF THE EIGHTH DISTRICT, THE JUDGE OF THE 


THIRD PRESIDING. 
An appeal returnable on a day when the court does not sit, is null. 


The mortgagor of slaves, for a certain sum, may by parole evidence prove 
usurious interest, although in his answer he has not specified the amount of 


such a claim. 


The facts are stated in the opinion of the court, delivered 
by Martin, J. 


The defendant and appellee prays the dismissal of the ap- 
peal, on a suggestion that it is a second appeal taken without 
the first having been regularly withdrawn or disposed of. 

It appears that on the 30th of April, 1831, the present ap- 
pellant obtained an appeal from a judgement against him in 
the District Court of the parish of St. Helena, returnable on 
er before the first Monday of November, then following. 
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i Eastman Dis. 
Afterwards, the party, on a suggestion that the appeal had whengh 


not been made returnable ona judicial day, obtained another sanateaiieaiinia 
returnable on the fourth Monday of April, 1832. The petition "4% 


vs. 
for the last appeal is without a date, but that of the order is = xemr. 


of the fifth of April. 


We consider an order allowing an appeal, returnable ona An appeal re- 


day on which the court does not sit, as an order allowing one paige 


returnable on any day, or not returnable at all. ‘The party ey sas 
may treat it as a nullity, and obtain an order for an appeal 

properly returnable, if he has not suffered the legal period to 

elapse, especially when, as in the present case, the appellee 

has not been cited on the first appeal. 

Our attention has been drawn to a bill of exceptions taken 
by the counsel of the plaintiff to the opinion of the court over- 
ruling his objection to the introduction of parole evidence, by 
the defendant, of the value of the services of certain slaves, 
claimed by the latter in compensation of the plaintiff’s de- 
mand. 

It was contended the court erred. 1. Because the defen- The mortga- 
dant in his answer has stated no specific sum as the amount of ~ . pase: 
the value of these services. 2. Because an unliquidated de- parole ot 
mand against the transferer, for the services of the slaves, a eres 
could not be opposed, in this suit, to the liquidated demand of est,although in 
the plaintiff. 3. Because the parole proof wert to contradict }!* on ee 
the original terms of the contract of mortgage between the fed the a 

: mount of such 
parties. aclaim. 

The plaintiff sues as assignee of a mortgage on certain 
slaves, given by the defendant to secure a sum of five hundred 
dollars. The defendant admitted his obligation to pay the 
money and the transfer, but averred the obligation is not 
payable to order or otherwise negotiable; and the contract is 
on its face usurious, as the original obligee was to have and 
had, besides interest, the services of the slaves for the use of 
the money; that the defendant is entitled to the value of these 
services in compensation of the debts and interest. 

On these facts it does not appear that the District Court 


erred in admitting the evidence. The plaintiff, a mere 





ee 
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y echherys 4 assignee, could not have a greater right than the assignor, and 
: he took the debt cum onere. ».Had the suit been between the © 
aig original parties, the defendant might have properly sought” 
prarmonn relief by a plea of reconyention. i 
aie’ The parole evidence was properly admissible to establish “ 
the quantum of the defendant’s claim. -It did not contradict 
the obligation, but tended to ascertain the amount of a claim 
evidently resulting from the obligation, since the obligee must _ 
account for whatever he receives beyond the debt and the 
interest, legal or conventional, as it may be. 
As the defendant had a right to claim the value of the ser- 
vices of these slaves from the plaintiff, evidence of the value 
was admissible, notwithstanding no specific amount was stated 
in the answer. This might, perhaps, be an objection to the 
form of plea of compensation, but it is none to the evidence.’ 
On the merits, the jury found the debt and interest did not 
exceed the value of the services of the slaves while they were 
in the possession of the mortgage creditor. The judge 
approved of the verdict, and we do not see <_ error in it. 





















It is, therefore, ordered, adjudged, and decreed, that the 
judgement be affirmed, with costs. 









LEE vs. DEARMOND ET AL. 






APPEAL FROM THE COURT OF THE THIRD DISTRICT. 






The title of a holder of a note, whether transferred by blank endorsement or 
by delivery, when the instrument is payable to bearer, is in both instances 







a matter in pays, if unsupported by authentic evidence, and the holder with- 






out the aid of such evidence, cannot legally proceed in the via executiva on 
a mortgage given . secure payment. 









The facts are stated in the opinion of the court, delivered 
by Maruews, J. 














OF THE’STATE OF LOUISIANA. 


One of the defendants:in this.case, having obtained an order eek 
of seizure and-sale'of certain property, om which he alleged... 


the plaintiff had given a mortgage, the latter applied to the 
judge a quo by petition, and obtained an injanetion to stay the 
proceedingsywhich had been commenced in the via executiva. 


This injunction was afterwards dissolved by the court below; 


and the plaintiff appealed. : 

The plaintiff in the original proceeding, who isthere appel- 
lee, claimed the right to have executory process on a mortgage 
given by the appellant on certain reab property therein 
described, to secare the payment of four hundred dollars to 
Susan Boswick, which debt was evidenced by notes of hand 
made by him, payable to said Susan or bearer, and were par- 
agraphed by the notary public, before whom the mortgage 
was execated, in the usual mode, &c.. The plaintiff in the 
original action, alleged thatthe notes, to secure the payment 
of which the hypothecation. was.made, were regulatly trans 
ferred to him,.and claimed.a right to exercise the privilege 
of the mortgager, as. having acquired full and. complete «title 
to all the benefits.and privileges appertaining to the mortgage, 


as an accessary to the principal debt, which had been regu- ~ 


larly transferred to him, by delivery of the notes. 

The legality of the executory proceeding attempted by the 
holder of these notes, is opposed op the ground,that the trans- 
fer of the claim to. the present holder, either in relation: to 
the principal debt or its accessary, isnot evidenced by-an 
authentic act,and consequently is ‘a matter en paysy the truth 
of which should be established contradictorily between the 
parties. ~ Ome 

The principle thus relied on by the appellant, has been re- 
cognized as just and legal, by several decisions of this ¢ourt, 
in relation to notes transferred by erdorsement..See §7th; p. 
273, and hO Mari. 222... ‘The counsel for the appellees; how- 
ever, attempts to show a distinetion between a note’ made 
payable to bearer; and one that passes only by,endorsement. 
It is true that, the former is transferable by simple delivery, 
the latter requises the name of the payee to appear by 


41 


use 
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Eastern Dis. endorsement; but when such endorsement is made in blank, it 


——--. passes from one holder to another in the same manner as’the 


“me former. 
ngarmonn, Should it be admitted that possession of a note made pay-. 
ET AL. 


és 


able to bearer, is prima facie evidence of property, still the 
promisor has a right to dispute the fairness, honesty, and le- 
gality of the manner in which such possession was obtained; 
and an allegation of fraud in the acquisition of the evidence 
of the debt, would raise a question of fact, which could not be 


tried by a judge at chambers, where orders of seizure and sale 


: a are generally granted. The title of the holder of a note, 


note, whether whether transferred by blank endorsement, or by delivery, 
transferred by és , 
blank endorse- When the instrument is payable to bearer, appears to us, in 


aati by de- both instances, to be properly a matter en pays; if unsupported 


parable’ by authentic evidence, and the holder without the aid of such 
bearer, is in evidence, cannot legally proceed in the via executiva on a 
both instances : 

a matter » Mortgage, given tosecure payment. 

ede ap It is further contended on the part of the appellees, that the 
pening A decisions which establish the doctrines as above stated, are 

, and the | : 

holder without based on the Spanish laws, and that these laws being repealed 


~ ate = by an act of the legislature passed in 1828, decisions made in 


notlegally pro- conformity with them, cannot now be considered as properly 

ceed in the via 

executiva, on a declaratory of legal rules. 

mortgage Sv. Whether the former laws of the country were or were not 

payment. repealed by this act, we deem it unnecessary to inquire in the 
present case, for no positive declaration of legislative will, has 
been adduced to coftravene the doctrine taught by these 
decisions, and we believe it to be entirely consistent with 


principles of justice and equity. 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be avoided, reversed, and 
annulled: And it is further ordered, adjudged, and decreed, 
that the injunction heretofore granted, be reinstated and 
made perpetual, reserving to the original plaintiff, Dearmond, 
his right to pursue the defendant and plaintiff in injunction in 
the via ordinaria; the appellee to pay costs in both courts. 
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OF THE STATE OF LOUISIANA. 


WILLIAMS ET AL. vs. HOLLOWAY. 





WILLIAMS 
ET AL. 


APPEAL FROM THE CORUT OF THE EIGHTH DISTRICT. 


vs 
In an hypothecary action, the denial of an amicable demand, is equivalentto “gqorrowar 
a denial of the ten days notice. 


To support the hypothecary action, the law requires a demand of payment 
from the debtor thirty days previous to notice to the third possessor; and 
no proceedings against the latter or the mortgaged property, can be com- 
menced until after the expiration of the ten days notice required by law. 


The facts are stated in the opinion of the court, delivered 
by Maruews, J. 


This is an hypothecary action against a third possessor of 
the mortgaged-property. The defendant, in his answer, de- 
nies the existence of the mortgage; sets up title in himself, in ; 
virtue of a sheriff’s sale made on a judgement which operated {Im an hypo- 
as a judicial hypothecation, anterior to'the mortgage of the {Recuy action, 
plaintiff’s, &c. He also denies that any amicable demand Sea ee 
was made on him to pay the money claimed. This we con- quivalent to a 
sider equivalent to a denial of the ten days notice required by jen py Se nd 
law to be given to a third possessor, previous to the seizure "¢- 
and sale of mortgaged property in his hands. 

The court below sustained the defence on the merits, and 
gave a final judgement in favor of the defendant, from which 
the plaintiffs appealed. 

The record affords no evidence to shew that ten days notice 
had been given to the third possessor of the demand made on 
the original debtor, or that the former was in any manner 
required to pay the debt, previous to the institution ofthe pre- , ,, ‘ont 
sent proceedings. It is believed that a just interpretation of the hypotheca- 
the 68th and 69th arts. of the Code of Practice, and some fol- inw teauiress 
lowing, requires in support of the hypothecary action, pro- me, ._ of 


payment from 
perly so called, a demand of payment from the debtor thirty the ang 
days previous to notice to the third possessor, and that no ons te notice 
process either against him or the mortgaged property, can whet. - 


legally be commenced until after the expiration of the ten days 2° Proceed- 
ings against 














32% += CASESIN@THE SUPREME COURT 
ha moar notice, which seems to be required by art. 69. Unless such 


ugust, 
notice be proven in some manner, or other proceedings against 
cpntis 
0S. 


the latter or . ae byt 
the mortgaged the suit should have been dismissed. This view of the case 


ee ph hl precludes the necessity of examining it on the merits. 


ced until after 


of the ten days It is, therefore, ordered, adjudged, and decreed, that the 


ae requir- judgement of the District Court be avoided, reversed, and 
e 
annulled; And it is further ordered, adjudged, and decreed, 


that judgement be here entered as in case of nonsuit, the plain- . 


tiffs and appellants to pay the costs which accrued in the court 
below; those of the appeal to be borne by the appellee. 





CURTIS vs. CURTIS. 


APPEAL FROM THE COURT OF PROBATES OF THE PARISH OF, EAST FELICIANA. 


In a suit between A and B, wherein C intervenes, if the plea of intervention 
be dismissed by the court a qua, and its judgment affirmed on appeal, C ts 
no longer a party to the suit; nor can any order be taken against C, although 
it issue before the judgement of the Appellate Court, is recorded in ‘the 


court below. 


The facts are stated in the opinion of the court, delivered 
by Porter, J. 


This case has been already before the court; it will be 
found reported in 3 La. Rep. 514. The suit was brought 
to obtain a partition of property to which the plaintiff and 
defendants set up title. The party who is now appellee be- 
fore the court, intervened and claimed the slaves as belong- 
ing to her children. Her right to interplead was contested 
by the plaintiffs, and the Court of Probates sustained the 
objection, and ordered the petition in intervention to be dis- 
missed. On appeal, the judgement was confirmed. 


the possessor or the property, should be abated; and as this ~ 
curtis. — notice is not shewn to have been given in the present case, — 
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OF THE STATE OF LOUISIANA. Pe 


After the rendition of the judgment by this tribunal, but Eastzes ae 4 
before it was carried down and recorded in the inferior court, ———e 
the plaintiffs applied for, and obtained an order of sequestra- a 


tion against the slaves in the possession of the appellee. She Fin 


appeared, and prayed the order might be set aside, on the tween A and c, 
ground that as she was not a party to the suit, her property B, wherein C $j 


intervenes, if 


; i the plea of in- pe 
could not be the object of sequestration. aad a a 


The Court of Probates sustained her objection, and ordered diaeahsond by 
the writ to be quashed. "The plaintiffs appealed, and contend fig “Ong’ its 
here that until the judgement of the Supreme Court was record- a af- 

rmed on ap- 

ed in that of the first instance, the appellee was a party to the peel, C is no 

; suit, and subject to any order which the court might make ae aa ts 
q against her in that capacity. can any order 
The argument has placed the case before the court on. the - C, al- 























be taken a- 
ground on which the decision of it must turn. It is quite ae < Be 
clear, that in a suit between A and B, the property owned, OP ee Aroctiage 
possessed by C cannot be seized without making him a party can rs ae 
to the action, or commencing a new one against him. In this court below. 
instance, we are of epinion, that after the judgement of the 
Supreme Court had become final, the interpleader could no 
longer be considered asa party to the suit in the court below, 
though the judgement may not haye been recorded. The en- 
registry intheinferior tribunal, is only necessary to obtainexe- 
cution; but the decree derives no additional force from that 
formality, no more than placing an execution in the hands of 
the sheriff, would add to the effect of a judgement of the Dis- 
trict Court. The obligations of the parties commenced from 
the moment the judgement becomes final; and any act.done 
by them inconsistent with it, is contrary to these obligations, 
and ean confer no right on them, 





It is, therefore, ordered, adjudged, and decreed, that, the 
judgement of the Probate Court be affirmed, with costs. 











CASES IN’ THE SUPREME COURT 
Eastern Dis. $ 
August, 1832. SHIELDS vs. BRUNDIGE. 
SHIELDS ; ed 
ws. APPEAL FROM THE THIRD JUDICIAL DISTRICT. x 
BRUNDIGE " 


Where the payment of a note is secured by mortgage, if the note become” 


prescribed, the mortgage is without effect, 


The facts are stated in the opinion of the court, delivered 
by Maruews, J. 


sues by attachment to recover the amount of these notes from 
the maker. 

The counsel appointed to defend the absent debtor pleaded 
in defence the prescriptions of five and ten years. This plea 


was sustained by the court below, and judgement accordingly, 


rendered, from which the plaintiff appealed. 

The most important question presented in this case for 
decision, arises out of the circumstance of the payment of the 
notes having been secured by a mortgage reserved on the 
property which the defendant purchased from Hale the payee, 


and for the payment of the price of which they were given. 


Five years having elapsed since the promulgation of the 
Louisiana Code previous to the commencement of this suit, 
it is admitted that the action on the notes in question is barred 
by the prescription of this period, and the plaintiff’s counsel 
relies solely on the obligation created by the mortgage. This 
being an accessory to the principal obligation (according to 
the doctrine generally received as true on this subject), be- 
came extinct by the extinguishment of the principal. 


\wwhawe thé But it is contended that a prescription which bars the 


payment of a action does not extinguish the obligation on which it may be 


by. morgue, founded. By our jurisprudence, a plea of prescription is a 
th 


e note be- peremptory exception which puts an end to the suit and con- 
come prescrib- 
ed, the mort- stitutes a perpetual bar to recovery. It is not easy to dis- 


effect. tinguish between an obligation which can never be enforced 
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, 4 
The plaintiff, as holder of certain promissory notés made = 
payable to one E. T. Hale, and by him endorsed in blank, — 
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OF THE STATE .OF LOUISIANA. 


and one extinct. Whatever opinions may have been ex- 
pressed by the commentators on French laws in relation to 
this subject, and if. we should admit that a preponderance 
amongst them prevails in favor of the doctrine contended for 
by the plaintiff in the present instance, still it cannot, in our 
opinion, avail him, being contrary to the rules established by 
the textual provisions of our code. The article 3420 declares 
prescription to be a manner of discharging debts. ,Article 
3422 states that “the prescription by which debigare released 
is a peremptory and perpetual bar to every species of action, 
real or personal.” Perhaps the soundest principle on which 
prescription may be considered as a just and equitable dis- 
charge of debts, is the presumption of payment by the lapse 
of time; and on this principle the obligation to pay is.clearly 
extinct. The provisions of the article 3494 are similar to 
those already cited; and the article immediately succeeding 
provides that the debtor is not only released, but the owner 
of an estate encumbered with real rights, is released from 
them. Certainly any thing which releases a debt, frees the 
debtor from his obligation to pay, which thereby becomes 
extinct. It being then admitted that the obligation to pay 
is principal, and the mortgage accessory, and that an ex- 
tinguishment of the principal obligation ipso facto extinguishes 
_ the accessory, the conclusion is clear and just that the - pre- 
scription in the present case, which destroyed the debt, 
leaves the mortgage without effect. » 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs. 
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CASES IN THE SUPREME COURT 


* TOCKER vs. LISLE. 
: = 5) ee 
vs. APPEAL FROM THE COURT OF THE FOURTH DISTRICT, THE JUDGE OF THE ElG Hq 
oe 
LISLE. : “~ - tes 





PRESIDING. eg 


. 


Where a plaintiff sues as heir she is not compelled to prove her capacity, anless 
“Gite specially denied. © -< * ; 7 


4 


+ 

Where th anpaaibe sues as daughter, and the petition shows that she claims — 
‘nothing éxeept by inheritance from her deceased father, it is. a sufficient 
averment of-her capacity of heir. 


a 


be 


4 


A contract made by a femme couverte is ratified by a partiakpayment after she 


Becomes a femme —_ 


an The facts are stated i in the “Loe of the _— delivered 


by Martin, J. 


The defendant and appellant urges, that the district jadge 1 


erred in giving judgement against her, because: 


I. The plaintiff failed in showing that she was heir, and 


sole heir, of the person under whom she claims. 


2. The contract sued on was entered into by the sianiorag.:* 4 


during her coverture. 


3 


The plaintiff sues as daughter of Henry Tucker, deceased; j 
and avers she is the bearer and legal owner of the note sued on, 
ty cae by inheritance from her said"deceased father, and has the right — 


plaintiff sues 


as heir, she is to sue for and recover the contents. The general issue and — 


not compelled 


to bere het other pleas were pleaded, but there was no special denial of ; 
gg ee plaintiff's heirship, and no proof thereof was administered. — 


less it 


cially denied. Had the plaintiff sued as heir of H. T. she would not have { 


Where th 


Jaintiff suesaz Deen compelled to administer proof of her capacity to sue as q 
- a so « heir, unless it had been specially denied, although the general — 
shows iat she’ iseue was pleaded;* because that plea does not deny the des- 


claims nothin 


except by in. cription the plaintiff gives of his person, nor the capacity of be 
heritance from heir, executor, curator, syndic, trustee, &c.,in which the suit 7 


her deteased 
father, it is a is brought. 



























OF THE STATE OF LOUISIANA: 


She has sued as daughter of H. Tucker, deceased, and the East=n« Du : 
i petition shows that she claims nothing except by inheritance ———___— ‘teil 
7 from her said deceased father. We think that this sufficiently ©4*°8° =¥ 4» 
avers her capacity of heir, which the defendant ought, to have uawsfrat. 

e denied if she’ believed the plaintiff did not possess. ~ ee 
“a It is clear the defendant was a femme cowverte, at the time sapeally. of 


heir 
she made the contract, but it is shown that she ratified it-by a ay Re 





partial payment after she became a femme sole. poe by a 
ie Roe : dle =; 


It is, therefore, ordered, adjudged, and decreed, that the ment a e 
judgement of the District Court be affirmed, with costs. pen ge: : 








GAYOSO ET AL. vs. LEWIS ET AL. 


APPEAL FROM THE COURT OF THE THIRD DISTRICT: 
: . 
Minors may be sued in the District Court. 


The right of the creditor to interfere with the contracts which his debtor may 
enter into with third persons, is wholly founded on the injury they may 


a occasion him. 


By the Old Civil Code the plaintiff, having a mortgage on certain property 
which is insufficient‘to satisfy the debt, and claiming property from a third 
person on the ground of a fraudulent transfer, ought to show injury sustained 
and insufficiency of his debtor’s propertys 


The Louisiana Code confers privileges on’a plaintiff seeking to set aside con- 
tracts made in fraud of his rights, which he did not previously possess. 


In an action to set-aside a contract made in fraud, defendant may demand a 
discussion of the property belonging to the original debtor; and on pointing 
out the property, as specified im the Louisiana Code, the suit willbe stayed 
until such property be discussed. 
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CASES IN THE SUPREME COURT 


Easters Dis. The facts are stated in the ee of the court, delivered 
August, 1832 


GAYOSO ET AL. 


xewer at. The plaintiffs, as heirs of Margaret Shile, were origi 
creditors of one Gladden King, now deceased. The petition — 


charges, that the property mortgaged is not sufficient to pay. 
the debt; and that the debtor, during his life, by divers false | 
and fraudulent conveyances, divested himself of the greater _ 
portion, if not the whole of his estate, and transferred the title 
- to it, by the interposition of third persons, to his wife and — 
children. The petition prays for judgement against them, — 
and that the various conveyances may be set aside and de- 


clared void. . 


Exceptions were filed to the mode in which the action was ~ 
instituted against the widow and minors, to the jurisdiction of © 
the court in which the suit was brought, &c. It is also — 
specially pleaded, that the plaintiffs “must discuss the plan- ~ 
tation before any judgement can’ be pronounced.” To these ; 


pleas the general issue is added. 


The cause was submitted to a jury in the court of the first j 
instance, who found a verdict for the plaintiffs. There was — 


judgement accordingly, and the defendants appealed. 


Minorsmay The objections to the mode in which the minors and widow ~ 


be sued in the 


District Court. are sued, and the court in which the action is brought, do not — 
appear to us well founded. The exception, however, which — 
demands a discussion of the property mortgaged before judge- _ 
ment can be pronounced, appears to us of a much more serious 


nature than these just noticed. 


The right of | The right of the creditor to interfere with the contracts © 


the creditor 


to. interfere Which his debtor may enter into with third persons has, nei- 
ther in law nor reason, any other ground to rest on, than the — 


with the con- 
tracts which 
his debtor may jnjury they may occasion him. It is obvious, therefore, that 
<7 into wi 


a ee while he retains sufficient property to satisfy the creditor by 
whol 


found- whom his contracts are attacked, the latter is deprived of any ; 


ed on the i inju- 


ry they may cause of action. Hence, previous to the passage of the late — 


occasion him. 


By the Old amendments.to our code, it was considered indispensable for 7 


Civil Code the the plaintiff in a suit like that now before us, to show that he 


‘ ‘by Porrer, J. a 
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OF THE STATE OF LOUISIANA. 


was injured, by proving, either by the return of the sheriff or yrs 9 
otherwise, that his debtor had not sufficient property left out —___ 


‘of which the debt due by him could be satisfied. Evidence arial 


which established there was real or personal estate which the cxwrs er at. 
creditor could resort to for the payment of the money due to plaintiff, hav- 
him was, on the other hand, deemed sufficient to put an‘end "85 morgage 
tothe action. The 1968th article of the Louisiana Code has, petty which is 


insufficient to 

however, materially modified this jurisprudence, and confers aay the 
° : e 

privileges on the plaintiff in an action to set aside contracts claiming pro- 


made in fraud of his rights, which we do not apprehend he Lede pasecsccha 


person 
previously possessed. 7 i ar mer 
It declares that the defendant in such an action may de- transfer, ought 


mand a discussion of the property belonging to the original to how ee 


debtor, before any judgement shall be pronounced in the suit po grgren 
to avoid the contract, and on his pointing out and proving the property. 


existence of such property situate in the state, and the title to The Louisi-_ 
ana Code con- 


which is not in dispute, the suit against him shall be staid fers privileges 3 


until such property be discussed. pont ye 


This provision is imperative, and it appears to the court sside ——— 
conclusive against the right of the plaintiffs to have the judge- of his rights, 
ment which they obtained in the District Court confirmed not previously 


3 . possess. 
here. The application of the rule is strengthened by the In an action 


fact of there being property mortgaged to the creditor, It to set aside a 


is true, the plaintiffs assert in their petition, that the property Sg manera 


_which they sold, and which was hypothecated to secure their fendant may 


.,, demand a dis- 
debt, is now in the hands of a third person, who sets up a title cussion of the 


paramount to theirs. The record affords no evidence of this [lasing (0 a 


fact, and we do not understand how it can be. The sale was °riginal debt- 


or, and on 
by authentic act, the mortgage duly recorded, it contained pointing out 
; the property,as 
the pact of non alienando; no one, therefore, could have ac- specified inthe 
quired since the sale a paramountright to that of the petitioners, 7, « ~~ - 
from the vendee. Ifa superior title existed in any one pre- stayed _ until 
jf é _, Such property 
vious to the sale to King, this, so far from showing a right in be discussed. 


the plaintiffs to set aside his contracts, would, on the contrary, 
prove, that they had sold what did not belong to them, and 
would destroy, not only their right to maintain this action, but 
even that to recover the money from the original debtor. 








CASES IN THE SUPREME COURT 


Eastern Dis. It is, therefore, ordered, adjudged, and decreed, that ‘the 
" judgement of the District Court be avoided and annulled; ~ 


and it is further adjudged and ordered, that the cause be re- 
manded to the court- of the first instance, and that the pro- 
. ceedings in this action be staid until the plantation mortgaged 


for the security of the debt be discussed; the appellee iid 


costs in this court. 





BAGLEY vs. JOHNSTON. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


An injunction requiring the sheriff to stay proceedings on an order for pro- 
visional seizure, but which issues after actual seizure has been made, has no 


effect unless the sheriff be ordered to restore the property seized. 


The facts are stated in the opinion of the court, delivered 
by Martuews, J. 


Johnston, the defendant in the present case, having sued 
the plaintiffs in another action on a contract as set out in his 
petition, obtained an order for provisional seizure of their 
merchandise in a store which he had rented to them on a 
lease of five years at the rate of eight hundred dollars per 
year; they, at the time of obtaining the lease bought from the 
plaintiff in that suit, certain goods and merchandise on a 
credit of five years, to be paid by instalments, for. which, 
together with the rent, they bound themselves to pay the sum 


of one thousand two hundred and thirty-five dollars annually. _ q 


The first instalment became due on the 14th of February, 
1832, to recover which the suit referred to was brought, and 
for other purposes. 
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The sheriff seized the property of the defendants in that renin 3 
action, under the order of the court as above stated. ps. SNH. 
On a showing made to the judge of the third judicial dis- 7°MNSTO* 
trict by petition of the defendant’s, an injunction was obtained sacuey er at. 
requiring the sheriff to stay further proceedings on the order A? ae 
for provisional seizure. This occurred after seizure had been the sheriff to 


actually made, and consequently could have “produced no ~ ce espn 


effect unless the sheriff had also been ordered to restore the an see 
i i but which i 

property seized, &c. No order to this effect was pmyee for, eae 

and consequently none such was granted. The injunction tual seizure 


as granted was in truth a nullity in itself, and was properly 2 aaa 
dissolved on motion. unless the she- 
: riff be ordered 


to restore the 
It is, therefore, ordered, adjudged, and decreed, that the ae 


judgement of the District Court be affirmed, with costs. 





JOHNSTON vs. BAGLEY ET AL. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


If the reconvenor urges the trial of his suit simultaneously with the original 
action, both ought to be tried together. 


Where evidence is admitted in the court below, which could have had no 
relation to any matter except the plea in reconvention, and which is not 


noticed, the reconvener is on that ground entitled to a new trial. 
Martuews, J., delivered the opinion of the court. 


This suit is instituted on a contract, by which the defen- 
dants agreed to pay certain sums of money to the plaintiff,in — 
five annual instalments of one thousand two hundred and thirty- 
five dollars and fifteen cents each. After the first of these 
instalments became due, on the 14th of February, 1832, the 
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nt oS present action was commenced to recover that amount, a 
a obtain a decree that the security which had been promi 
a in the contract of lease and sale, should be given by the 


nadeitilias. fendants, in a time to be allowed by the court, or that demagee 3 


should be adjudged to the plaintiff, &c. ] 
The defendants pleaded a tender by them made to the 


plaintiff, of the sum of eight hundred dollars, the amount of - 
rent due up to the 14th of February, 1832, and an offer to” 
pay the balance of the sum claimed, four hundred and thirty: 
five dollars and fifteen cents. They further plead in recon- — 
vention, alleging that they have been evicted from the pre- © 
mises leased, and thereby suffered damages to the amount of © 


five thousand dollars, &c. 


The cause was submitted to a jury in the court below, — 
who found a verdict in favor of the plaintiff, for one thousand — 
two hundred and thirty-five dollars and fifteen cents, with in- — 
terest and costs; and judgement being rendered in conformity — 


with the verdict, the defendants appealed. 
The correctness of the verdict and judgement thus ren- 


dered is contested, on the ground that no notice was taken of | 
or decision made on the claim in reconvention. A claim in — 
reconvention may be considered as a suit distinct from that — 


in which it is pleaded, and perhaps separate and distinct judge- 
ments may be rendered, both on the original claim and on 


that pleaded in reconvention. But if the reconvenor urges 
If the recon- the trial of his suit simultaneously with the original action, — 


ag pet of his the causes ought regularly to proceed in this manner. In the 


ae present case, evidence was offered and received in the court 


orignal ation “below, which could have relation to no other circumstance © 


betried reiting in the case except the plea in reconvention. This evidence, 


and all the allegations made by the defendants in support of — 
their claim, were not noticed in any manner by the jury or — 


the judge. In an application for a new trial, which was made 


in the District Court, this neglect to decide on the defendants’ 1 


claim was laid as a ground, amongst others, on which the new 


Where evi- 


denceisadmit- judge a guo erred.in overruling the motion of the defendants; 





trial ought to have been granted. We are of opinion that the 4 
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believing, as we do, that the most regular mode of proceeding yrenonge 
would have been to require the jury to pass, at the same time, ———_— 
both on the original claim and that set up in reconvention. "™s* 

It was evidenty not the fault of the defendants, that their smarr. 
claim was not decided on, and they ought not to suffer or run weet in Neer 
the risk of suffering injury, by the error of the court. peat have 


hadno relation 
to any matter 


It is, therefore, ordered, adjudged, and decreed, that the exceptthe plea 


verdict of the jury be set aside, and the judgement of the Dis- tion and whieh 
trict Court be avoided, reversed, and annulled: and it is fur- ‘oa Ftd 
ther ordered, that the case be sent back to said court, to be psa gre: 
tried de novo, with instructions to cause the suit or plea in re- tled to a new 
convention to be tried simultaneously with the original action; 


the appellee paying the costs of this appeal. 





HICKY vs. SHARP. 
APPEAL FROM THE COURT OF THE THIRD DISTRICT. 


All matters which may be specially pleaded in defence, are open to the 

admission of evidence of every fact which might be legally opposed to them 
. in pleading. 

A defendant is not entitled to a continuance on the score of surprise, when 
by the proceedings on a former trial of the same cause, he is apprized of 
the grounds assumed by the plaintiff, and the nature of the proof in support 
of them. 

One of the heirs has no right to demand a debt due to all the heirs; nor will 
the naked possession of the evidence of the debt, increase the right. 


An agent with a naked power to collect, cannot transfer to a third person with 
notice, a power coupled with an interest, which which will vest such right 
and title in the instrument, as enables the agent to use it not-for collection, 
but for the payment of his own debts. 


An attorney or mandatory, cannot take his own paper in payment of ‘a debt 
due to his principal. 











336 CASES IN THE SUPREME COURT 
Easterns Dis. The facts are stated in the opinion of the court, delivered 





—. by Porter, J. 
HICKY 
vs. This is an action to recover from the defendant, the sum of 
SHARP. 


one thousand one hundred dollars, due for the price of a negro 
slave purchased at the sale of the succession of the ancestors 
of the minor. The existence of the débt does not ap- 
pear to be disputed. The contest between the parties has 
grown out of a plea in compensation set up by the defendant, 
by which he claims to have deducted from the demand of the 


petitioner, the amount of two notes due by the ancestors of © 


the minor, to the heirs and representatives of one Hinson, 
deceased. The said ancestor and the defendant, being co- 
heirs of Hinson, and with others whose names it is not neces- 
sary to set out, entitled to the succession left by her. 

On the trial of the cause in the District Court, the plaintiff 
offered evidence to show how the notes pleaded in compen- 


sation, had come into the possession of the defendant. The — 
latter objected to the evidence on the ground, there was no _ 


allegation on the part of the former, that the defendant had 
obtained the notes by fraudulent or improper practices. The 
court overruled the objection, and permitted the proof to be 


made; and to this decision of the court, a bill of exceptions | 


was taken. 


All matters We are of opinion the judge did not err; our law not re-_ — 


which may be 


cially ples cognising, nor indeed permitting, replications to answers. All — 
ed in defence the matters which may be specially pleaded in defence, are | 


are open to the 


ae a 2 
Sooner AE fe eee 


admission of open to the admission of evidence of every fact which might — 


evidence 


every fact, be legally opposed to them in pleading. If the defendant is 4 


which might 


be legally i surprised by the production of proof, of which he was not g 


in pleading. 


posed to them informed by the previous proceedings, the remedy is by an ~ 


application for a new trial. 


Adefendant In this instance surprise was alleged, and further time 


is not entitled 


to a continu. prayed for, to enable rebutting testimony to be produced, The 
ance on the court refused to grant the delay, and in our opinion, correctly” 


score of sur- 
prise, 


when 
th f 
veal on a form. that similar grounds had been assumed by the plaintiff, and’ 
er trial of the a 
same cause, he . 


evidence of the same kind offered. 


wd refused it; it appearing on the previous trial in the same court,” 
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The testimony shows that the estate of Mrs. Hinson is yet y nie” g 
unsettled; that the notes in question were deposited with the 
parish judge for collection; that he is ignorant how they — 
came into the possession of the defendant There is no evi- _ SHAEP. 
dence on the record, nor has any formal admission been the ereends 
made, what interest Le Gras, the payee and endorser, had in the claintif 
these obligations, but from the course the argument took, and and the nature 
from the proof given, that the notes belonged to the success- pc. te of 
sion of Hinson, and were executed for the price of two slaves them. 
purchased at the sale of the estate, we assume that Le Gras 
was asurety of the purchaser, and that he had no interest in 
the notes, except to see them paid. 

The defendant as one of the heirs of the succession of Mrs. 


: heirs h 
Hinson, has no right to demand a debt due to all the heirs; right din 


and the naked possession of the evidence of the debt, does not regs Pes 
increase that right. Recovery can only be had in the name preg d ns ie 
of the representatives of the estate, or by some person under session of the 
_a power of attorney from them, or by an agent to whom pe 
negotiable paper has been passed with a blank ory 

endorsement. The counsel who argued the \¢ 

appellee, understood the doctrine correct), 

argued, that as Tessier was the genera’ 

vested in him for collection, pasggg 

this position is successfully ag; 

it does not appear Tessie: 

agent. Then if it ¢; 

such a power; and 

a naked powr 

with noticg 

vest sua 
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poe lg reversed; and it is further ordered, adjudged, and decreed, that : 
proc Maite plaintiff do recover of the defendant, the sum of one thousand 


wr, «One -hundred dollars, with interest at the rate of five per 


witson ET AL. centum on the one-half of said sum, from the 3lst March, 
1824, until paid; and with interest at the same rate on the 
other half of said sum, from the 31st March, 1825, until paid; 
together with costs in both courts: And it is further ordered, 
that the negro Lewis, mentioned in the petition, be seized 
and sold in satisfaction of the judgement. 


MONDAY vs. WILSON ET AL. 
APPEAL FROM THE COURT OF THE EIGHTH DISTRICT. 


property keeps possession, it constitutes an indiciwm or 
o third persons; but whether property thus situa- 
s creditors of the vendor without compelling 


Quere? 


vendee, both by actual pos- 
seized by the creditors of 


z an action instituted 
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petition) which are in the possession of the defendant. The 
former sets up a title derived from Morgan Morgan evidenced 
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In this case the plaintiff claims two slaves (described in his Easter» Dts. 


August, 1832. 


MONDAY 


by an authentic act passed before the parish judge of East ras as. 


Feliciana. The defendant claims the same property in 
virtue of a sheriff’s sale made by the sheriff of St. Helena, in 
which it was sold as belonging to the vendor of the plaintiff. 

The cause was submitted to a jury in the court below, who 
found a verdict for the defendant, and judgement being 
thereon rendered, the plaintiff appealed. 

The evidence of the case shows that the slaves in question 
were on a plantation situated in the parish of St. Helena, 
belonging to Morgan, under whom both ‘parties to this suit 
claim title, one by a voluntary sale, and the other by a forced 
~ sale made under execution by the sheriff of the parish afore- 
said. The sale to the plaintiff was made on the 18th of 
October, 1830; the sheriff’s sale took place in January, 1831, 
and was made under an execution which issued on a judge- 
ment confessed by Morgan in favor of the defendant Wilson. 
The validity of this sale is contested, on the ground of irregu- 
larities in the proceedings of the sheriff, he not having pursued 
the formalities required by law necessary to give effect to 
forced alienations of property under our judicial proceedings. 
Whether the regularity of the course pursued by the sheriff 
in the sale by him made could, under any circumstances, be 
inquired into in the collateral manner in which it is here 
presented, need not be examined in the present case, as the 
court is of opinion that the plaintiff in the execution did not 
adopt the means accorded to him by law to render the pro- 
perty now in dispute liable to be seized and sold under his 
execution. . 

The sale from Morgan to the plaintiff is by atithentic act 
made in due form, a fair price stipulated for the slaves sold, a 
mortgage reserved on them to secure payment, and the deed 
contains a declaration that they have been delivered to the 
buyer. “In addition to this clause of delivery, the record 
shows that the purchaser had possession of them as agent or 
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pee oe manager of the plantation of the seller, and, as stated by the 7 


witness Williams, had the management of these identical 
mn. _ Slaves in the fall of 1830. a 
wiLson ET AL. Qn the subject of tradition or delivery of slaves, it is stated — 


in the article 2484 of the Louisiana Code, that it takes place — 
in three ways, “either by real delivery made to the buyer, or : 
by the mere consent of the partics when the sale mentions — 
thatthe thing sold has been delivered, or when the buyer 4 
was in possession under another title.” But the article 2456 ~ 
provides that “in all cases where the thing sold remains in the — 
possession of the seller because he has reserved the usufruct, : 
or retains possession by a precarious title, there is reason to _ 
presume that the sale is simulated,” &c. Now it appears to 


Where the us that when the seller remains in actual possession without 4 


~ y sa a reservation of usufruct or retention of the property sold — 


possession, it ynder color of any precarious title, the same or perhapsa — 
constitutes an 


indicium or stronger reason exists to induce a belief that the sale was — 


badge of s aeH A » 4 
in stn pag simulated and fraudulent. Indeed, it is believed to be a prin- ~ 


sco Mehether ciple recognised in all systems of jurisprudence, that where % 


aoe f thus the seller of property keeps possession, this circumstance con- _ 
situatedcanbe acne : : _—) 
legally seized stitutes an indicium or badge of fraud in relation to third — 
by the credi- persons; and perhaps property thus situated might be legally _ 


tors of the ven- 
wu ao seized by creditors of the vendor without compelling them — 
them to resort to resort to actions of nullity to set aside such contracts, and ~ 


pat ag saab that the mere mention of delivery in the act of sale ought not — 


Where slaves to defeat the right which creditors have to seize property as ; 
SS = aetna belonging to a vendor before tradition. In the present in- 


a vendee, both ; i ; , 
levedid- ane’ stance, the purchaser is shown to have been in possession of . 


session and au- the property sold, under another title than that acquired by : . 


og Sms the sale, viz. asagent for the seller. Thussituated, the slaves, — 


i tna —— which were apparently the property of the plaintiff both by 


tors of the ven- sale evidenced by a notarial act and by actual possession, 
dor, without 


causing the could not legally be seized as belonging to the defendant in 
—° by po execution by the judgement creditor, without causing the sale 
action institu- to the plaintiff to be annulled by an action directly instituted 
ted for that 

purpose. for that purpose. 
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This doctrine has been established by various decisions Easters Dis. 
: August, 1832. 

of the Supreme Court, which we believe to have been made 
in conformity with well known principles of our jurispru- _ “°%4¥ 
dence. See the Louisiana Code, articles 1965-81, and the wmsow er at: 
cases as reported in 9 Martin, 648, 6 NV. S, 324, and 2 Lou. 
Reports, 209. It cannot be denied that the title of the 
plaintiff is not free from suspicions of fraud. The circum- 
stances of the parties to the contract going out of the parish 
where they resided to make the sale, and not causing the act 
to be recorded in the place of their domicile, and where the 
property was at the time-of sale, &c. are opposed to a belief 
of fairness in the transaction. 

The want of recording the deed in the parish where the 
slaves were, is relied on by the counsel for the appellant as a 
circumstance to destroy its effect against him, as being a third 
person, &c. In support of this objection to the validity of 
the plaintiff’s title, reference is made to the act of 1810. By — a. f 
the seventh section of that act it is provided that “no notarial provides that 
act concerning immovable property shall have any effect one 
against third persons until the same shall have been recorded a ae 
in the office of the judge of the parish where such immovable recordedinthe 
property is situated. Although slaves by our laws are placed P® Base. 
in some respects on the footing of immovable property, yet pa vasa 
being in their nature moveable, considered as things, and plicable to 
being semorentes considered as men, they cannot (strictly ras 
speaking) be held to be immovables situated in any parti- 
cular parish of the state. It is, therefore, believed, that the 
act cited is not applicable to property of this kind. 

We are utterly at a loss to conceive on what principle the 
sheriff is called in warranty in the present suit. He did not 
pretend to sell any thing except the right, title, and interest 
of Morgan in the slaves. They were seized on the showing 
and as pointed out by the plaintiff in execution to be the pro- A sheriff i 

sheriff is 

perty of the defendant in that writ. A sheriff may be made not the war- 
responsible for neglect or malfeasance in the exercise of his' perty whic he 


official duties, but we believe that this officer is never pe *: 
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MONDAY 
! vs. 

























Eastery Dis. understood to be a general warrantor of the title “f a the | 
property which he may be obliged to sell under execution, 

In pursuance of the reasoning of this opinion, the judge. 
ment of the District Court must be reversed, and judgement — 
be here rendered in favor of the plaintiff. The creditor (in 
this event) who caused the property to be seized and sold — 
. under execution, will then be entitled to redress on his claim — q 
in warranty against the defendant in execution, to the amount © 
of his original debt, such interest thereon as may be legally — q 
claimed, and costs, &¢. This results from the provisions of | 
the Code of Practice, articles 712—4. From the course the ~ 
cause took in the court below, a decision on the claim in ~ 
warranty was not necessary, and consequently none was 3 
made. The cause must, therefore, be remanded to that court — 
for trial between the defendant and Morgan, who was cited ~ 


August, 1832. 


¥ WILSON ET AL. 
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in warranty. 


verdict of the jury be set aside, and the judgement of the 
District Court avoided, reversed, and annulled: And it is 
further ordered, adjudged, and decreed, that the plaintiff and 


appellant do recover from the defendant and appellee, the ; 


slaves as claimed in the petition. It is further ordered, 
adjudged, and decreed, that this cause be sent back to the 


District Court to be tried as between the defendant and the 4 
warrantor Morgan. The appellee to pay the costs of appeal 
and all such as have accrued in the court below in relation 


to the dispute between the plaintiff and the defendant Wilson. 


It is, therefore, ordered, adjudged, and decreed, that the _ 
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i BOTTOM vs. BREED. 
APPEAL FROM THE COURT OF THE EIGHTH DISTRICT. 


A sheriff is responsible to a plaintiff in execution, if he know of property 
belonging to'the debtor and neglect to seize it. : 


Where the justice of the peace names in the writ the person who is to execute 
it, the latter is in that instance an officer de facto, and may properly be pre- 


sumed to have been such de jure. 


A constable’s deed is proper evidence without having been.recorded, and the 
recording of it adds nothing to its force and effect. 


The facts are stated in the opinion of the court, delivered 
by Maruews, J, 


This suit is brought to recover damages from. a sheriff, for 
misfeiasance or neglect of duty, in the exercise. of his office. 
Judgement of nonsuit was rendered, from which the plaintiff 
appealed. ' 

The misfeasance or neglect alleged against the defendant, 
has relation to an execution which issued on.a twelve month’s 
bond. The plaintiff had obtained.a judgement, against; two 
persons, Burlin.and Paris Childress, on which a. fi fa. issued 
and property was seized, which was finally sold on.a credit of 
twelve months. At this sale, Burlin Childress, one.of the 
defendants in execution, became the purchaser, and gave 
bond, as required. by law, with one J. Killion,as his surety. 
A fiert facias issued on the bond aforesaid, against the prin- 
cipal and surety, on which the sheriff returned, no property 
found. Afterwards an alias was sued out,-on which the same 
return was made. The facts alleged as demonstrative of the 
misconduct of the officer are, his knowledge. of property 
belonging both to the principal and surety inthe bond. The 
evidence of the case does, perhaps, establish facts. affording 
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Ds Dis. * prima facie proof that the officer did know of property be- 
st - longing to the defendants in execution, sufficient to satisfy the 





porom _plaintiff’s demand, as shown by the assessment rolls of he 


srEED. _ parish, and by the testimony of Killion, who testified that the 


. wh > deputy sheriff Kemp, in whose hands the execution was, d 1 
re sible 
a Pieintif i i. know that he, the witness, who is the surety i in the bond, had” 


pg eo ie! of Property, &c. - Under these circumstances it was the duty ¢ f 


caus a = the officer to seize, according to the art. 643 of the Code 
deblor'end ne- Practice; and by neglecting to perform this duty, rendarell 
iia ances himself responsible in damages to the plaintiff, unless an ex- 


cuse for his nonfeasance be found in that part of the answer” 

which alleges that the plaintiff ceased to have any interest in 

or right to the twelve months bond before the execution issued. - 

Previous to that time, it is shown by the evidence that this” 

bond had been seized and sold as his property, under an exe- 

cution directed to a constable by a justice of the peace. The ~ 

deed of sale made by this officer was offered and received in 
evidence, under a bill of exceptions. It seems to have been — 

made to Paris Childress, to whom the bond had been adjudi- — 

cated. The exception was taken to the admissibility of this” 
document, on several grounds: 1. Because it did not appear 

that the sale was made by a legal officer. 2. That the act 

Where the of sale does not appear to have been recorded. 3. That no ™ 
Lee oles judgement is shown, on which the execution’could issue, &c. | 
a gle the We are of opinion that these reasons ought not to have pre- _ 


n who is 


to execute it, yailed against the introduction of this piece of evidence. The” 


the latter is, in 


that instance, person who executed the process of the justice of the peace 4 


an officer de 


facto, and may W8 recognized by him asa constable in the writ, being 
properly ° named therein, and was, therefore, in this instance, an officer ~ 


sumed 


avebeensuch de facto, and properly may be presumed to be have been such © 
7A consta- 4 jure. So far from any legal objection existing to the con- 
stable’sdeed on account of not having been recorded, it seems, _ 
dence without according to the art. 695 of the Code of Practice, that an act © 
€ ed, and Of that kind would have added nothing to the force and effect’ 


ble’s wae” ey 


the recording 


of it adds no- of the adjudication, which is shown, by the recital in the deed, 
thing to its to have taken place. The judgement and fi. fa. issued there- 


force ou ef- 
fect. on, both appear in the evidence of the case. The third 
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ground of objection, therefore, fails. The right, title and i ’ 
interest of the plaintiff in the twelve months bond having —————~ 
been, by the constable’s sale, transferred to the purchaser, the  *°77™ 
former could not legally order out an execution onit. In all = snzep. 
events, having no interest in it, he cannot have suffered 

injury by the conduct of the sheriff proceeding on the 


execution. 


- i. 
° 
* 


It is, therefore, ordered, adjudged, and decreed, that the 
judgement of the District Court be affirmed, with costs. 





